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The Cooper Union for the Advancement of Science
and Art and Cooper Union Federation of Col-
lege Teachers, affiliated with New York State
United Teachers, American Federation of
Teachers, AFL-CIO. Case 2-CA-17483

5 February 1985
DECISION AND ORDER

BY CHAIRMAN DOTSON AND MEMBERS
HUNTER AND DENNIS

On 15 December 1983 Administrative Law
Judge Robert T. Snyder issued the attached deci-
sion. The General Counsel and the Charging Party
filed exceptions and supporting briefs, the Re-
spondent filed cross-exceptions and a brief in sup-
port of the order dismissing the complaint, and the
New York City Central Labor Council, AFL-CIO
filed an amicus brief in support of the Charging
Party’s exceptions.

The Board has considered the decision and the
record in light of the exceptions and briefs and has
decided to affirm the judge’s rulings, findings,! and
conclusions only to the extent consistent with this
Decision and Order.

The judge found that the Respondent did not
violate Section 8(a)(5) and (1) of the Act by with-
drawing recognition from and refusing to bargain
with the Union. For the reasons set forth below,
we do not agree.

The Respondent is a private, state-chartered, tui-
tion-free institution of higher education consisting
of three professional degree-granting schools: Engi-
neering, Art, and Architecture. It has a student
body of approximately 900, about half of whom are
engineering students, and a full-time faculty of ap-
proximately 60. In 1974 the Union was certified to
represent a unit of full-time faculty members and li-
brarians. Part-time (adjunct) faculty were not in-
cluded in the bargaining unit. In 1978 the parties
entered into their only collective-bargaining agree-
ment, which expired m August 1980. Shortly
before the expiration of the agreement the Re-
spondent by its president Lacy informed the Union
that it would not negotiate with the Union for a
new agreement because it considered the faculty to
be managerial employees within the meaning of the
Supreme Court’s opinion in NLRB v. Yeshiva Uni-
versity, 444 U.S. 672 (1980). The 1ssue in this case is
whether the faculty employed by the Respondent
“formulate and effectuate management policies by
expressing and making operative the decisions of

1 No exceptions were taken to the judge’s findings that the Respond-
ent’s assistant librarians excercise neither supervisory nor managerial au-
thonty

273 NLRB No. 214

their employer,”? such that they are managerial
employees excluded from the coverge of the Act.
We summarize below the facts which we regard as
determinative of the issues. We review first the
formal governance structure for faculty participa-
tion in institutional decision making and then actual
governance practice.

Formal Governance

The Respondent’s charter vests ultimate manage-
ment and control in a board of trustees. Currently
there are 16 trustees, 3 of whom are alumni repre-
sentatives. There are no faculty representatives.
The Respondent’s bylaws vest in the president gen-
eral supervisory powers over 1ts activities, subject
to the trustees’ control. The bylaws provide that
the president’s powers include the appointment and
removal of administrators, faculty, and staff, and
the determination of their duties. The bylaws also
vest general supervisory powers over academic af-
fairs and academic officers in a provost. Since 1964
the faculty’s role in institutional decision making
has been defined formally in a faculty policy
manual and a set of “governances.” Each profes-
sional school has its own governance. The gover-
nances have been amended a number of times. Pur-
suant to the governances, the faculty members of
each school meet as a separate deliberative body,
collectively referrred to as the school’s faculty.
The governances define the faculty of each school
to include, as voting members, the dean and any as-
sistant or associate deans, as well as all full-time
faculty members of the school. The dean of each
school 1s designated the permanent chairperson of
its faculty with responsibility for calling and presid-
ing over faculty meetings, preparing the agenda,
and communicating faculty actions to the president.
The governances call for two or three regular fac-
ulty meetings each year (depending on the school)
and any number of special meetings. The gover-
nances also provide for institutionwide joint faculty
meetings to be called and presided over by the
president. No frequency for such meetings is speci-
fied. Each governance provides that it may be
amended by a vote of two-thirds of the school’s
faculty and approval by the trustees.

Under the governances, the duties and responsi-
bilities of the faculties are to be carried out primar-
ily through members’ participation in standing
committees. Each school has its own administra-
tive, admissions, academic standards, and curricu-

2 Yeshiva, supra at 682, quoting NLRB v Bell Aerospace Co, 416 U S
267, 288 (1974)
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lum committees.® There are also two institution-
wide standing committees, Academic Freedom and
Tenure (AF&T) and Student Activities, and an in-
stitutionwide student-faculty Senate.

According to the governances, the administrative
committee of each school is responsible for the
“general administration” of the school including fi-
nancial and personnel matters; for approval of cur-
riculum changes proposed by the curriculum com-
mittee; and for nomination of candidates for posi-
tions on the standing committees. The administra-
tive committee is required to represent faculty in-
terests and to interpret those interests to the presi-
dent, and it is to serve as advisor to the dean. The
dean of each school chairs its administrative com-
mittee. In the Schools of Art and Architecture,
full-time faculty members constitute both a numeri-
cal and a voting minority on the administrative
committees, sharing seats with administrators, stu-
dents, and adjunct faculty members.

The curriculum committees have responsibility
for receiving, formulating, and processing proposed
curriculum changes. The curriculum committee in
each school must forward proposals for curriculum
changes to the administrative committee, which
may approve minor changes (such as the substitu-
tion of one course for a similar course), but must
forward proposals for major changes to the faculty
for its approval. The faculty must then submit
major curriculum changes which it approves to the
president. In the Schools of Art and Architecture,
the membership of the respective curriculum com-
mittees consists of two full-time faculty members,
one adjunct faculty member, and one student as
voting members; and the dean of the school, the
dean of admissions, and an alumni representative as
nonvoting members. The chairperson must be a
full-time faculty member. In the Engineering
school, the committee is composed of one full-time
faculty member from each of the four disciplines.
The dean of the Engineering school is designated
an “ex officio” member, but the Engineering gov-
ernance, unlike the governances for Art and Archi-
tecture, does not provide that the dean has no vote.

The academic standards committees have respon-
sibility for receiving and considering proposed
changes in the grading system and academic stand-
ards. Minor changes may be acted on by the com-
mittee. Major changes must be approved by the
faculty and the president. The committees also
have final authority to pass on petitions for read-
mission from students who have withdrawn or

3 According to the governances, each school also has a calendar and
schedules commuttee However, the record reflects that the calendar and
schedules committees have been inoperative for most of the 10 years pre-
ceding the hearing

have been dropped for academic reasons, as well as
responsibility for compiling a list of recommended
candidates for graduation. In the Schools of Art
and Architecture, each academic standards com-
mittee is composed of three full-time faculty mem-
bers, one student, and one adjunct faculty member
as voting members; and the dean of the school, the
dean of admissions, and the dean of students as
nonvoting members. The chairperson must be a
full-time faculty member. In Engineering, the com-
mittee is composed of four full-time faculty mem-
bers and three deans. Again, the deans are desig-
nated “ex officio,” but, unlike the deans on the cor-
responding committees in the other two schools,
are not designated as nonvoting.

The admissions committees are responsibile for
establishing and reviewing admissions procedures
pursuant to institutional and faculty policies. In the
Schools of Art and Architecture, the committees
are each composed of two full-time faculty mem-
bers, one student, and one adjunct faculty member
as voting members; and the dean of the school, the
dean of admissions, and an alumnus as nonvoting
members. The chairperson must be a full-time - fac-
ulty member. In Engineering, the committee is
composed of three full-time faculty members, the
dean of admissions, and a student as voting mem-
bers; with the dean of the school as an ex officio
member.

The Academic Freedom and Tenure Committee
is an all faculty, institutionwide body with limited
authority set forth in the faculty policy manual to
hear disputes involving alleged infringements of
faculty members’ academic freedom and termina-
tion of tenured faculty allegedly without adequate
cause. Adequate cause for termination of tenured
faculty is defined as professional incompetence,
conviction of a crime involving moral turpitude, or
a change in academic program or the existence of a
financial condition that requires elimination of the
position. Actions of the AF&T Committee are sub-
ject to review by the trustees. The committee has
no authority to consider types of disciplinary
action or other grievance matters beyond those
specified in the manual.

The Student Activities Committee is an institu-
tionwide committee with responsibility for formu-
lating, proposing, and monitoring student policy.
Students constitute a majority of the voting mem-
bers; the dean of students is a voting member.

The Senate’s role is to study the goals, standards,
facilities, planning, development, and problems of
Cooper Union, and to serve as advisor to the presi-
dent. Its voting membership is approximately bal-
anced between full-time faculty members and stu-
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dents,* with four administrators including the presi-
dent serving as nonvoting members.

An examination of the composition of the gov-
ernance committees reveals that full-time faculty
(bargaining unit) members are a numerical minority
on most and are a voting majority on only about
half of the committees. In two of the Respondent’s
three schools, Art and Architecture, full-time facul-
ty members are a voting majority only on the aca-
demic standards committees. Full-time faculty
members chair most of the committees. However,
the administrative committee in each school, which
has the broadest authority of any committee (in-
cluding the authority to review actions of certain
other committees and authority to nominate mem-
bers to the other committees), 1s chaired by the
dean.

The governances give the faculty certain respon-
sibilities beyond those exercised through standing
committees and the Senate. These include recom-
mending degree candidates to the president, advis-
ing the respective deans on the filling of faculty
positions, and recommending candidates to fill va-
cancies in the offices of dean and president. In the
filling of faculty positions, the governances require
only that the dean ‘“‘consult” with faculty members.
When a deanship or the presidency is to be filled,
the governances call for the formation of a special
faculty committee to submit a list of recommended
candidates.

The faculty policy manual sets forth certain
rights of faculty members beyond the rights and
duties specified in the governances. It provides that
a faculty member is eligible for sabbatical leave
after each consecutive 7 years of service, but that
the granting of sabbaticals to eligible members is in
the discretion of the president. The manual sets
time hmits for achieving tenure. It provides that a
faculty member should be granted tenure “as soon
as he has demonstrated his competence and a satis-
factory development of his teaching and scholar-
ship.” It encourages faculty members to engage in
their own research, writing, artistic endeavors, and
professional activities including consulting, so long
as such activities do not conflict with academic
duties.

Faculty Authority in Practice

Having reviewed the faculty’s formally defined
status, we now examine the role actually played by
the faculty in the affairs of the Respondent during

4 Two Senate seats may be filled either by full-time faculty members
or by adjuncts Therefore, full-time faculty members may or may not be
a voting majority of the Senate, depending on whether those seats are
filled by full-time faculty members

the approximately 10 years preceding the hearing
in the present case.

Prior to 1972 the teaching staff of Cooper Union
was organized in departments chaired by faculty
members. By action of the trustees that year, taken
without faculty vote or other faculty approval, the
departments were consolidated into larger divi-
sions, with division heads appointed by the presi-
dent. The administration thereafter rejected a facul-
ty recommendation that the departmental structure
be restored and rejected a separate faculty recom-
mendation that division heads be elected by faculty
members.® Among other changes brought about by
the elimination of the departmental structure was a
decrease in faculty authority over the academically
related activities of nonteaching staff such as labo-
ratory assistants and secretaries. In addition to re-
placing the departmental structure with a divisional
structure, the trustees in 1972 also created new de-
grees in mathematics and science. They also cre-
ated and filled the position of provost. The facul-
ties did not have an opportunity to vote on or oth-
erwise approve or disapprove these changes.

In 1973 the provost, Kaplan, issued a report rec-
ommending increasing class size, increasing the stu-
dent-faculty ratio, increasing teaching loads, se-
verely limiting grants of tenure, reducing the
number of full-time faculty through attrition, and
increasing the proportion of adjunct faculty. While
the Senate was considering these proposals, they
were implemented without faculty approval and
over strong faculty opposition. When members of
the Senate confronted the provost with the fact
that the proposals were being implemented while
still under Senate consideration, the provost re-
sponded to the effect that the Senate could be most
useful by simply approving the proposals. In
accord with the provost’s recommendation, then
president White began rejecting many tenure rec-
ommendations even where a candidate had re-
ceived unanimous faculty support. The decisions
denying tenure were made largely for financial rea-
sons, ignoring the exclusively academic criteria for
che granting of tenure set forth in the faculty
policy manual.

In 1975 the trustees again restructured the insti-
tution without faculty participation and over strong
faculty opposition. The 1975 reorganization elimi-
nated the divisions and the division head positions,
leaving the schools the primary structural academic
units. It divided what had been the School of Art
and Architecture into two separate schools. It es-

5 The Respondent’s then president White rejected a governance
amendment passed by the faculty of the School of Art and Architecture
(then a single umit) requiring division heads to be elected by the faculty
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tablished a new “Faculty of Liberal Arts and Sci-
ence” (LA&S) entirely outside of the degree-grant-
ing schools, placing nearly half the faculty mem-
bers (some from Art and Architecture and some
from Engineering) in the new group. The LA&S
faculty members were thereby disenfranchised, no
longer having a vote on the faculty of any degree-
granting school, or authority to participate in its
governance committees. (No governance was es-
tablished for the LA&S faculty.) Provost Kaplan
was designated acting dean of the new faculty.
Also in the 1975 restructuring, the trustees elimi-
nated the curricula leading to degrees in mathemat-
ics, physics, and distributive science, and eliminated
physical education as a regular part of the curricu-
lum. As a result, a number of tenured faculty mem-
bers were permanently laid off.

Faculty opposition to the changes brought about
in 1975 was widespread and sustained, particularly
with respect to the creation of the LA&S faculty
and the elimination of the degree programs. During
a senate meeting in which strong criticism of the
1975 changes and the way in which they were im-
plemented was voiced, White informed the Senate
that he was neither required to consult with the
Senate nor to accept its advice. The Senate then
voted to cease meeting because it was a group
without any power. It remained defunct for ap-
proximately 3 years, until after the collective-bar-
gaining agreement was entered into. During the
same period, the administration successfully resist-
ed an attempt by the tenured faculty members who
had been laid off to gain a hearing before the Aca-
demic Freedom and Tenure Committee.®

Also following the 1975 reogranization, the dean
of the School of Engineering, without faculty con-
sideration, promulgated an amended governance
for that school. The dean’s governance eliminated
the administrative committee, delegating all admin-
istrative functions to the dean. It also created a
new interim curriculum committee chaired by the
dean. These amendments apparently remained in
effect for approximately 4 years until newly revised
governances were issued after the bargaining
agreement was entered into.

In the late spring of 1977 President White an-
nounced plans for Cooper Union to enter into a li-

8 The Respondent took the position that the elimination of the degree
programs was not a change i academic program within the meaning of
the academic freedom and tenure provisions of the faculty policy manual,
and therefore was not cognizable by the Academic Freedom and Tenure
Committee. The laid-off faculty members sought to gain a hearing before
that commuttee by bringing a 'state court suit. The Respondent took the
position before the state court that the trustees had an unreviewable right
to make decisions on academic programs and cited other examples of the
trustees having done so without faculty input. The state court denied the
laid-off faculty members’ request for a hearing before the Academic
Freedom and Tenure Committee.

brary consortium agreement with New York Uni-
versity (N.Y.U.) and another university under
which, among other things, administrative control
and purchasing for the libraries of all three schools
would be delegated to an N.Y.U. administrator.
White asked for faculty response to the plan. The
faculties of all three schools strongly opposed im-
plementation of any such consortium agreement,
pending further study. They voiced concerns on
academic grounds including fear of loss of valuable
library materials from Cooper Union’s libraries and
inability to readily procure new materials for the li-
brary. During the summer recess, before the facul-
ties had had further opportunity to consider the
matter, and over their expressed opposition, the
Respondent entered into the consortium agreement.
Two years later, in the summer of 1979, the library -
consortium agreement was extended prematurely
and without notice to the faculty at a time when a
faculty committee was at work on proposed revi-
sions to the agreement.

In 1978 an organization responsible for accredit-
ing educational institutions, the Middle States As-
sociation of Colleges and Schools, issued a report:
on Cooper Union, following a detailed review of
all aspects of the institution. The report commend-
ed Cooper Union in certain areas, particularly the
handling of its financial resources, but found seri-
ous problems in the areas of faculty morale, faculty
governance, long range planning, and the library
consortium. The report found that the Respond-
ent’s deans were unusually strong and its faculty
unusually weak. The report noted that the adminis-
tration of Cooper Union had asserted the right to
take actions affecting the institution in the absence
of advice from the faculty or the Senate, and even
contrary to such advice and then commented, “No
doubt the right exists but to the degree it is exer-
cised, confidence in faculty governance is subvert-
ed, and faculty morale declines.” The report was
especially critical of the Respondent for the morale
problems caused by the creation of the academical-
ly isolated and disenfranchised LA&S faculty. The
report also noted the absence of any provision for
faculty review of institutionwide academic policies
and indicated that the writers shared the concerns
of the faculty that the library consortium would
not lead to an improvement in the institution’s li-
brary services.

The collective-bargaining agreement, entered
into in 1978, contained, among others, provisions
setting salary levels; stating principles of academic
freedom; setting procedural guidelines for the ap-
pointment, promotion, and tenure of faculty mem-
bers; defining workload; establishing a grievance
and arbitration procedure; and defining manage-
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ment rights. Shortly after the agreement went nto
effect, the Union’s president Tulchin and the Re-
spondent’s president White jointly 1ssued gover-
nances which reflected changes necessitated by the
bargaining agreement, such as the elimination of
the Academic Freedom and Tenure Committee 1n
view of its functions having been taken over by the
grievance and arbitration procedure. Tulchin also
entered into discussions with Provost Kaplan con-
cerning the LA&S faculty. These discussions, sanc-
tioned by the Union’s executive committee, result-
ed 1 a 1979 decision to reintegrate the LA&S fac-
ulty into the faculties of the degree-granting
schools, reenfranchising them as members of those
faculties.

Following the Respondent’s 1980 withdrawal of
recognition from the Union, the Respondent’s new
president Lacy revised the governances to reinsert
those provisions taken out because of the bargain-
ing agreement and to reflect the structural changes
brought about by the reintegration of the LA&S
faculty. The faculty did not participate in or vote
on these revisions. In conformance with the revised
governances, Lacy reinstituted the Academic Free-
dom and Tenure Committee.” Elected faculty
members agreed to serve on that committee under
protest. In 1981 Lacy announced certain increases
in faculty salary levels. The faculty did not partici-
pate in setting the amounts of these increases.

In addition to the major institutional decisions
and events outlined above, certain other facts are
indicative of the relative authority of the Respond-
ent’s faculty and its administration. As described
more fully i the judge’s decision, faculty members
regularly participate, primarily through the govern-
ance committees, in decisions regarding admissions,
academic standards (including student retention, re-
admission, and graduation), and curriculum. Yet
the effectiveness of the faculty’s role in each of
these areas 1s limited. A limitation on the faculty’s
authority which pervades all three areas is the
extent of administration and other nonfaculty rep-
resentation on the committees, as described above.

In the area of admissions, although faculty mem-
bers play a major role in setting admissions stand-
ards and, in the Schools of Art and Architecture,
passing on the apphications of individual candidates,
goals for the numbers of students to be admitted
are determined by the administration. In the School
of Engineering, the exact number to be admitted 1s
set by the administration. Further, the dean of ad-
missions testified that he implemented a program

7 When Lacy remnstituted the AF&T Commuttee 1t had been inoper-
ative for approximately 6 years Its members had resigned in 1975 during
a dispute over whether the commttee should hear the complamt of a fac-
ulty member who had been denied tenure

for admissions of minority students in engineering
without faculty or admissions committee approval
and in the presence of mixed faculty opinion.

In the curriculum area, courses suggested by in-
dividual bargaining unit or nonbargaining unit
teaching staff are frequently instituted on the ap-
proval of the dean without going through the cur-
riculum and admunistrative committees. In addition
to the major curriculum changes noted above
brought about by decision of the trustees to create
and eliminate degree programs, a curriculum-relat-
ed change was brought about by the dean of the
Engineering school in the area of physics over the
unanimous opposition of the full-time physics facul-
ty.®

In the area of academic standards, the faculty
plays perhaps 1ts strongest role. The governances
make decisions of the academic standards commit-
tees final 1n the area of student petitions for read-
mission. Grade point averages required to remain
enrolled and to graduate are set by the committees
with faculty approval. Although theoretically sub-
ject to administrative approval, there 1s no evi-
dence that committee and faculty recommendations
in this area have ever been overturned. Neverthe-
less, the authority of faculty members in the aca-
demic standards area is mitigated by the admitted
active participation and voting—in contravention
of the governances—of the deans of admissions and
students on all three academic standards commit-
tees.® This means that although a theoretical voting
majority on these committees, faculty members in
fact are a voting minority. Faculty and administra-
tors share responsibility for developing the academ-
ic calendar and course schedules, but the deans
assign faculty members to teach required courses.
Although faculty members have some input, the
dean’s view prevails 1n the event of a conflict.

A final limitation on the exercise of faculty au-
thority 1n academic matters 1s the ability of admin-
istrators in key positions to prevent faculty groups
from meeting. The Respondent’s president has sole
authority to call joint faculty meetings. Following
a 1975 joint faculty meeting in which a motion was

8 The dean determimed that two physics courses should be among the
courses used for an experimental program employmg mnnovattve teaching
methods The full-time physics faculty, for academic reasons, unanimous-
ly opposed using the new program in the physics courses The dean m-
sisted that the courses be taught 1n the expertmental mode and brought in
a retired physics professor to teach them when the full-ime faculty mem-
bers refused

¢ We further note that in two stances the dean of the School of Ar-
chitecture, in contravention of normal procedure and over the apparent
opposition of the faculty mnvolved, permitted students who had failed a
required fourth year course, which was prerequisite to a required fifth
year course, to take both courses simultaneously in their fifth year, there-
by also permutting the students to exceed the normal credit hmit n their
fifth year
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made to censure President White for allegedly
interfering with the Academic Freedom and
Tenure Committee, White called no more faculty
meetings for the remaining 4 years of his presiden-
cy. Similarly, the dean of the Architecture school
prevented its administrative committee from meet-
ing for a period of 4 years from 1977 to 1981 by
failing to call any meetings. During that time the
administrative committee’s function in reviewing
proposed curriculum changes was simply bypassed.

In nonacademic matters, the very limited effec-
tive role played by the faculty has been set forth
fully in the judge’s decision. Certain points in this
regard bear emphasis. The faculty has virtually no
role in the areas of budget and facilities. Major de-
cisions to sell and renovate facilities and to relocate
personnel and activities within them have been
made without faculty input or over faculty opposi-
tion. Similarly, faculty office space is assigned by
the administration and, at least in the Engineering
school, even faculty access to ordinary office sup-
plies is restricted. Faculty members have no input
into the appointment, retention, or employment
conditions of nonteaching staff such as laboratory
assistants, shop assistants, library personnel, and
secretaries. In regard to the appointment of teach-
ing staff, although the governances call for a con-
sultative faculty role, such a role has frequently
been bypassed. Similarly, although faculty members
have regularly been consulted on tenure decisions,
their recommendations have frequently been re-
versed. Faculty members have no role in granting
sabbatical leaves. In the selection of deans, the fac-
ulty role called for in the governances has some-
times been ignored. In the selection of a president
to take White’s place in 1979, the procedure for
faculty input called for in the governance was not
followed.1® Other administrative positions have
been created and filled without faculty input.

The Legal Standard— Yeshiva and Its Progeny

In NLRB v. Yeshiva University, 444 U.S. 672
(1980), the Supreme Court found that the faculty
members were managerial employees excluded
from the coverage of the Act. It defined manageri-
al employees, as both the Board and the Court pre-
viously had, to be those who “formulate and effec-
tuate management policies by expressing and
making operative the decisions of their employ-

10 Instead of forming the special faculty committee called for in the
governances to submit names of qualfied candidates to the trustees, a
large number of candidates were screened and interviewed with no facul-
ty input. The Senate was then permitted to interview and make recom-
mendations on the top two candidates previously selected by the adminis-
tration. The candidate whom the Senate recommended, Lacy, was
chosen by the trustees.

er.”11 The Court refined this definition by holding
that managerial employees “must exercise discre-
tion within or even independently of established
employer policy and must be aligned with manage-
ment” and normally must “represent management
interests by taking or recommending discretionary
actions that effectively control or implement em-
ployer policy.”!2 The Court held that the purpose
of excluding managerial employees, like the pur-
pose of excluding supervisors from the Act’s cov-
erage, is to assure employers of the undivided loy-
alty of their representatives.

The Court found that the faculty at Yeshiva,
through participation in faculty meetings and on
faculty committees, determined each school’s cur-
riculum, academic calendar, course schedules, ad-
missions and matriculation standards, teaching
methods and grading policies, and sometimes deter-
mined tuition, the size of the student body, and the
location of a school. The Court concluded that the
faculty’s control of academic matters was absolute.
In nonacademic matters, the Court found that the
faculty played the predominant role in decisions on
faculty hiring, tenure, sabbaticals, termination, and
promotion. The Court noted that although the final
decisions on such personnel matters are made by
the administration, the faculty makes recommenda-
tions in all cases and “the overwhelming majority
of faculty recommendations are implemented.”!3
The Court also noted that, at least in some of the
schools, budget requests were made by faculty, and
that in the case of one school such requests had
never been rejected. The Court found unpersuasive
the fact that many faculty decisions were subject to
rarely exercised veto power in the administration.
In concluding that the Yeshiva University faculty
were managerial employees, the Court relied pri-
marily on their extensive authority over academic
affairs, but also noted their predominant authority
in nonacademic matters. The Court noted that at
other institutions, unlike Yeshiva, faculty members
may be nonmanagerial, depending on the extent of
their authority, commenting, “It is plain, for exam-
ple, that professors may not be excluded merely be-
cause they determine the content of their own
courses, evaluate their own students, and supervise
their own research.”14

Since the Supreme Court decided Yeshiva, the
Board has determined the managerial or nonmana-
gerial status of college and university faculty mem-
bers in a variety of faculty settings. For example, in

11 444 U.S. at 682, quoting NLRB v. Bell Aerospace Co., 416 U.S. 267,
288 (1974).

12 Id. at 683.

13 1d at 677.

14 Id. at 690-691 fn. 31.
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Ithaca College, 261 NLRB 577 (1982), the Board
found that the faculty, through participation in
both institutionwide and divisional bodies, deter-
mined curriculum, admissions policies, academic
standards, class size, course schedules, teaching as-
signments, graduation requirements, and other aca-
demic matters. The Board noted that although rec-
ommendations of institutionwide academic policy
subcommittees composed entirely of faculty mem-
bers must be approved by a committee on which
students and administrators also participate, the stu-
dent-faculty-administration committee had invari-
ably approved the recommendations of the faculty
subcommittees. In concluding that the faculty con-
trolled curriculum changes, the Board noted that,
although the deans in some schools must approve
curriculum changes, the dean in one school had ap-
proved all of about 500 such changes recommend-
ed by the faculty. The Board also found that the
faculty controlled the hiring of faculty members
and deans, faculty tenure, and had an effective
voice in facilities planning and budgetary matters.
The Board concluded that the faculty were mana-
gerial employees under Yeshiva.

By contrast, in Bradford College, 261 NL.LRB 565
(1982), the Board found that the faculty were non-
managerial where governance documents indicated
they had substantial authority, but in practice they
had little. The Board found that the faculty did not
effectively determine teaching loads, salaries,
budget, the filing of administrative positions, facul-
ty evaluations, or certain faculty personnel actions.
The Board also found that the adminstration had
canceled an academic session without faculty ap-
proval, had sometimes altered grades given by fac-
ulty members, and at least in some cases had failed
to follow faculty recommendations for the hiring
of new faculty members. In determining that the
faculty lacked effective authority, the Board noted
a statement of the president of the college to the
effect that it was the administration and not the
faculty which set academic and administrative
policy. The Board also noted an accrediting agen-
cy’s report which found disregard for stated proce-
dures and for faculty participation in the adminis-
tration of the college. The Board concluded, “In
sum, while the faculty and division chairs have the
written right to make recommendations, the record
shows that such recommendations were often 1g-
nored or reversed by the president, by the academ-
i1c dean, or by both with respect to curriculum, ad-
mission policies, graduation of students, course
loads, course scheduling, grading of students, facul-

ty hiring or retention, tuition, and faculty sala-
ries.”1%5

In a case which, like the present one, involved
the faculty of a professional degree-granting institu-
tion, College of Osteopathic Medicine & Surgery, 265
NLRB 295 (1982), the Board found that the faculty
were managerial employees. There the faculty had
drafted its own constitution providing for monthly
faculty meetings, and had established faculty com-
mittees. All voting members of many of the com-
mittees, including those concerned with promotion,
tenure, postgraduate education, and student promo-
tion and evaluation, were elected by the faculty. In
addition to determining curriculum and other aca-
demic matters, the college’s faculty also was instru-
mental in bringing about a fundamental change in
academic program (conversion from a 3-year to a
4-year course of study). Further, the faculty had
considerable authority in faculty hiring, rank, pro-
motion, and tenure decisions. The Board concluded
that the faculty had ‘“almost plenary authority in
academic matters and significant input into impor-
tant nonacademic matters.”'® Citing Yeshiva, the
Board held that the fact that many faculty actions
were in the form of recommendations with final
authority resting in the administration was not de-
terminative since ‘“faculty recommendations are
almost always followed.”17

Analysis

In the instant case, the judge concluded that
under Yeshiva and subsequent Board decisions the
faculty of Cooper Union have sufficient authority
to formulate and effectuate policy to be excluded
from the coverage of the Act as managerial em-
ployees, and consequently recommended dismissing
the complaint. Our disagreement with the judge’s
conclusion and recommendation stems from our
disagreement with certain of his factual findings
and from our disagreement with his application of
Yeshiva principles to the facts of this case.

The judge based his conclusion that the Re-
spondent’s faculty members are managerial employ-
ees partly on his findings (1) that the faculty pre-
dominate in “almost all” of the governance com-
mittees; (2) that the administrative committees play
a central role in faculty involvement in both aca-
demic and administrative (financial and personnel)
matters; and (3) that significant faculty input into
nonacademic matters was shown in the Union’s
1979 negotiations with the Respondent resulting in

15 Bradford College, 261 NLRB at 566-567 The Board also noted that
faculty were not granted tenure as a factor indicating lack of faculty au-
thority

16 College of Osteopathic Medicine & Surgery, 265 NLRB at 297

17 Id
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the reintegration of the Liberal Arts and Science
faculty into the degree-granting schools. These key
findings misinterpret the evidence. It is clear, as
noted above, that even according to the terms of
the governances, full-time faculty (bargaining unit)
members constitute a numerical minority on most
of the governance committees and constitute some-
thing less than a voting majority on about half of
them. The proportion of faculty members who
vote on the committees is further reduced in some
cases by administrators voting on committees in
contravention of the terms of the governances.

We further disagree with the judge’s finding that
the faculty’s role on the administrative committees
is.indicative of extensive faculty authority. First, as
the judge noted, each administrative committee is
chaired by a dean who sets the agenda and may
prevent the committee from meeting, as the dean
. of the School of Architecture did for 4 years.
Second, as noted above, the academic standards
committee of the largest school, Engineering, ap-
parently was entirely eliminated for a 4-year period
by -the dean’s unilateral governance amendment.
Third, the record reflects an extremely limited role
played by the administrative committees, when
they are functioning, in personnel, financial, and
other nonacademic matters. Finally, full-time facul-
ty members constitute a voting minority on the ad-
ministrative committees in the Schools of Art and
Architecture.

Although the judge found, and we agree, that
the faculty play a weaker role in nonacademic than
in academic matters, he found a significant instance
of faculty input into nonacademic decision making
in the Union’s role in negotiating the 1979 reinte-
gration of the LA&S faculty into the degree-grant-
ing schools. While these negotiations did represent
faculty involvement in matters which had both aca-
demic and nonacademic aspects, we note that the
reintegration and reenfranchisement of the LA&S
faculty represented a return to the status quo ante
which had been pressed by the faculty in a variety
of forums for the 4-year period since the adminis-
tration created the separate faculty. Further, the
Respondent’s agreement to return to the status quo
ante came only after the Middle States Association
accrediting agency had strongly criticized it for the
isolation, disenfranchisement, and consequent de-
moralization of the LA&S faculty. Under these cir-
cumstances, we do not think it indicative of strong
faculty involvement in institutional policy making
that the negotiations succeeded in 1979. The entire
episode of the creation of the LA&S faculty, its
persistence as an isolated group for 4 years, fol-
lowed by its reintegration into the rest of the insti-
tution’s governance system, is more illustrative of

the ability of the administration to effectively resist
faculty pressure than of the faculty’s active partici-
pation in institutionwide decision making.18
Although the Respondent’s faculty clearly exer-
cise considerable authority in academic areas such
as curriculum, admissions, academic standards,
course assignments, and scheduling, such authority
not only is not absolute as was the authority of the
Yeshiva faculty, but frequently has been made inef-
fective by the administration in the variety of ways
described above. Of particular significance in this
regard are the administration’s creation and elimi-
nation of entire degree programs without faculty
input or over faculty opposition,'® the exclusion
from academic governance of a large proportion of
the faculty for a number of years, the amendment
of governances without faculty vote,2° creation of
a special admissions program without faculty ap-
proval, and the key roles played by administrators
in chairing the faculties, chairing the joint faculty,
chairing the administrative committees, and partici-
pating actively in other committees. Also highly
significant is the fact that the administration first
entered into and later extended the library consorti-
um agreement over massive faculty opposition
based on academic grounds. In this context, we
regard the fact that faculty members are actively
involved in making more routine academic deci-
sions such as the substitution of one course for an-
other and, in the Schools of Art and Architecture,
the admission of individual applicants does not rise
to the level of “represent[ing] management interests
by taking or recommending discretionary actions
that effectively control or implement employer
policy,” or “formulat[ing] and effectuatfing] man-
agement policies by expressing and making opera-
tive the decisions of their employer” within the
meaning of Yeshiva. It is clear that the Cooper
Union faculty have considerably less effective au-
thority in the academic sphere than did the faculty
in Yeshiva and the faculties in various Board deci-

18 Further, we do not regard the faculty’s participation in the Academ-
ic Freedom and Tenure Committee as indicative of a strong faculty role
in nonacademic matters in view of the fact that that committee did not
function from 1975 to 1981, and in view of the Respondent’s role in pre-
venting it from hearing certain 1ssues involving faculty tenure prior to
that time.

19 In this respect, the present case is similar to Bradford College, supra,
where the elimination of an academic program without faculty input was
a factor relied on by the Board in finding the faculty nonmanagerial.

20 In this and the other ways, noted above, where stated governance
requirements for faculty input have been overlooked by the administra-
tion, the present case bears further similarity to Bradford College. Similar-
1ties also include accredidation agency reports critical of the relative lack
of faculty authority in each institution and statements by the respective
presidents minimizing faculty authority.
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sions following Yeshiva in which the faculty have
been held managerial.2!

Moreover, unlike the Yeshiva faculty and the fac-
ulties involved in subsequent Board decisions, the
Cooper Union faculty lacks substantial input into
nonacademic matters such as budget, facilities plan-
ning, and personnel decisions. In this regard we
note particularly that decisions on the hiring, pro-
motion, tenure, and retention of teaching staff are
frequently made in the absence of faculty recom-
mendations, and when they are made following
faculty recommendations, those recommendations
are frequently rejected.2?

For the reasons stated above, we conclude that
the Respondent’s full-time faculty members are not
managerial employees under Yeshiva, but are em-
ployees entitled to the protection of the Act.23 Ac-
cordingly, the Respondent was required to bargain
with the Union as the certified representative of
the Respondent’s full-time faculty and librarians.
Therefore, we conclude that, by withdrawing rec-
ognition from the Union and thereafter refusing to
bargain with it, the Respondent has violated Sec-
tion 8(a)(5) and (1) of the Act, as alleged.

THE REMEDY

Having found that by engaging in the above-de-
scribed conduct the Respondent has violated Sec-
tion 8(a)(5) and (1) of the Act, we shall order it to
cease and desist therefrom and from any like or re-
lated unfair labor practices, and to bargain on re-
quest with the Union.

ORDER

The National Labor Relations Board orders that
the Respondent, The Cooper Union for the Ad-
vancement of Science and Art, New York, New
York, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

21 For example, 1n Ithaca College, supra, the Board relied on the invar-
1able adoption of faculty recommendations in academic areas as indicative
of faculty authonity In the present case, faculty wishes in academic areas
have frequently been ignored Similarly, in College of Osteopathic Medi-
cine & Surgery, supra, the Board relied on 100 percent faculty composi-
ton of key commuttees and faculty mmtiation of a major change mn the
entire academic curriculum as indicative of faculty authority In the
present case, by contrast, only 1 of some 14 faculty commttees 1s 100
percent faculty in composition, and 1t was moperative for most of the 10
years prior to the hearing, and major changes 1n academic curricula, such
as creation and ehmination of degree programs, have been made without
effective faculty mput

22 This pattern of neffective faculty voice mn faculty personnel deci-
sions stands 1n contrast to the strong role played by the faculty in such
cases as Jthaca College and College of Osteopathic Medicine & Surgery

23 In hght of our finding that the Respondent’s full-time faculty mem-
bers are employees entitled to the protection of the Act, we further find
that the Unton 1s a labor organization within the meaning of Sec 2(5) of
the Act

(a) Withdrawing recognition from and thereafter
falling and refusing to bargain collectively with the
Union as the exclusive bargaining representative of
the employees in the bargaining unit described
below.

(b) In any lhke or related manner interfering
with, restraining, or coercing employees in the ex-
ercise of the rights guaranteed them by Section 7
of the Act.

2. Take the following affirmative action neces-
sary to effectuate the policies of the Act.

(a) On request, recognize and bargain with the
Union as the exclusive representative of the em-
ployees in the following appropriate unit on terms
and conditions of employment and, if an under-
standing is reached, embody the understanding 1n a
signed agreement; and provide the Union, on re-
quest, information necessary for collective bargain-
ing:

All faculty on full-time appointment including
instructors, assistant professors, associate pro-
fessors, full professors and librarians and assist-
ant librarians but excluding all other employ-
ees, including the president, deans, assistant
deans, acting deans, division heads, acting divi-
sion heads, visiting faculty, secretaries, guards,
Iibrary head, library assistants, library techni-
cians, researchers, laboratory managers, direc-
tors, administrators, administrative assistants,
administrative counselors, controller, registrar,
provost, maintenance employees, laboratory
technicians, laboratory assistants, engineering
technicians, shop assistants and all supervisors
as defined in the Act.

(b) Post at its facility in New York, New York,
copies of the attached notice marked ‘“Appen-
dix.”2% Copies of the notice, on forms provided by
the Regional Director for Region 2, after being
signed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent immediate-
ly upon receipt and maintained for 60 consecutive
days in conspicuous places including all places
where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondent
to ensure that the notices are not altered, defaced,
or covered by any other material.

(c) Notify the Regional Director in writing
within 20 days from the date of this Order what
steps the Respondent has taken to comply.

24 If this Order 1s enforced by a Judgment of a United States Court of
Appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judgment
of the United States Court of Appeals Enforcing an Order of the Nation-
al Labor Relations Board ”
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APPENDIX

NoTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found
that we violated the National Labor Relations Act
and has ordered us to post and abide by this notice.

WE WILL NOT withdraw recognition from and
fail and refuse to bargain collectively concerning
rates of pay, wages, hours, and other terms and
conditions of employment with Cooper Union Fed-
eration of College Teachers, affiliated with New
York State United Teachers, American Federation
of Teachers, AFL-CIO as the exclusive representa-
tive of the employees in the bargaining unit de-
scribed below.

WE WILL NOT in any like or related manner
interfere with, restrain, or coerce you in the exer-
cise of the rights guaranteed you by Section 7 of
the Act.

WE WILL, on request, recognize and bargain
with the above-named Union as the exclusive rep-
resentative of all employees in the bargaining unit
described below, with respect to rates of pay,
wages, hours and other terms and conditions of
employment and, if an understanding is reached,
embody such understanding in a signed agreement.
The bargaining unit is: )

All faculty on full-time appointment including
instructors, assistant professors, associate pro-
fessors, full professors and librarians and assist-
ant librarians but excluding all other employ-
ees, including the president, deans, assistant
deans, acting deans, division heads, acting divi-
sion heads, visiting faculty, secretaries, guards,
library head, library assistants, library techni-
cians, researchers, laboratory managers, direc-
tors, administrators, administrative assistants,
administrative counselors, controller, registrar,
provost, maintenance employees, laboratory
technicians, laboratory assistants, engineering
technicians, shop assistants and all supervisors
as defined in the Act.

THE CoOPER UNION FOR THE AD-
VANCEMENT OF SCIENCE AND ART

DECISION

STATEMENT OF THE CASE

ROBERT T. SNYDER, Administrative Law Judge. This
case was tried before me on 31 days during the period
from January 4 through March 4, 1982, at New York,
New York, pursuant to a complaint issued by the Re-

gional Director for Region 2 of the National Labor Rela-
tions Board on April 30, 1981. The complaint was based
on a charge filed by Cooper Union Federation of Col-
lege Teachers, affiliated with New York State United
Teachers, American Federation of Teachers, AFL-CIO
(CUFCT or the Union) against The Cooper Union for
the Advancement of Science and Art (Respondent or
Cooper Union). The complaint alleges, in substance, that
Respondent violated Section 8(a)(1) and (5) of the Na-
tional Labor Relations Act by withdrawing recognition,
about June 26, 1980, from the Union as the exclusive col-
lective-bargaining representative of employees in a unit
certified by the National Labor Relations Board (the
Board) and by failing and refusing thereafter to recog-
nize and bargain with the Union as the exclusive collec-
tive-bargaining representative of its employees in the
unit.

Respondent, by its answer, denies the alleged viola-
tions and as affirmative defenses contends that all of the
unit employees are supervisory employees and manageri-
al employees, thereby excluded from the categories of
employees entitled to the benefits of collective bargain-
ing under the Act, and that the described unit is an inap-
propriate bargaining unit.

All parties were given full opportunity to participate
in the proceeding to introduce all relevant evidence, to
cross-examine witnesses, to argue orally, and to file
briefs. Respondent, the General Counsel, and the Union
each filed extensive posthearing briefs. Respondent there-
after filed a reply brief, which, by subsequent order over
objections of the other parties, I determined to receive
and review and to which I provided the Charging Party
and the General Counsel an opportunity to respond.
Both parties have filed responsive briefs. These briefs
have all been duly considered.

Leave having been sought by the New York City Cen-
tral Labor Council, AFL-CIO to file a brief amicus
curiae in support of the Charging party in this proceed-
ing, such leave is hereby granted, and the brief it subse-
quently filed has also been duly considered.

On the entire record in this case, and from my obser-
vation of the demeanor of the witnesses, I make the fol-
lowing

FINDINGS AND CONCLUSIONS

I. JURISDICTION

Respondent is a New York educational corporation
chartered by a special legislative act, “Chapter 279 of the
Laws of 1859,” with its offices and educational facilities
located in New York, New York, where it is engaged in
the operation of a private, not-for-profit educational insti-
tution. Its gross annual revenue from all sources exceeds
$1 million, excluding contributions, which, because of
limitation by the grantor, are not available for operating
expenses. Annually, Respondent in the course and con-
duct of its operations, purchases and receives at its facili-
ties goods and materials valued in excess of $5000 direct-
ly from points outside the State of New York. The par-
ties admit, and I find, that Respondent is, and has been at
all times material herein, an employer engaged in com-



1778 DECISIONS OF NATIONAL LABOR RELATIONS BOARD

merce within the meaning of Section 2(6) and (7) of the
Act.

II. THE LABOR ORGANIZATION INVOLVED

At the opening of the hearing, Respondent was per-
mitted to amend 1ts answer to admit the status of the
Union as a labor orgamization within the meaning of the
Act. However, n view of its position consistently main-
tained throughout the proceeding, that the employees
who make up the umit regarding which it has, since June
26, 1980, refused to bargain are not employees within the
meaning of the Act, and since membership in the Union
is hmited to employees employed by Respondent in the
bargaining unit, I do not deem Respondent’s admission
regarding the Union’s status as a labor organization as
controlling That status will turn on my conclusions re-
garding the employee status under the Act of the mem-
bers of the bargaining unit based on the record i this
case, ruling on which will, accordingly, be deferred until
that conclusion 1s made in a later portion of this deciston.

III. THE REPRESENTATION PROCEEDING AND
COLLECTIVE-BARGAINING HISTORY

On Aprnl 11, 1974, in Case 2-RC-16460, the Regional
Director for Region 2, based on a petition previously
filed by the Union, approved a Stipulation for Certifica-
tion Upon Consent Election providing for a representa-
tion election in a bargaming unit of Respondent’s em-
ployees, ncluding all faculty on full-time appointment,
including 1nstructors, assistant professors, associate pro-
fessors, full professors, librarians and assistant librarians,
but excluding all other employees, including the presi-
dent, deans, assistant deans, acting deans, division heads,
acting division heads, visiting faculty, researchers, labo-
ratory managers, directors, administrators, administrative
assistants, administrative counselors, controller, registrar,
provost, maintenance employees, laboratory technicians,
laboratory assistants, engineering technicians, shop assist-
ants and all supervisors as defined 1n the Act.

Thereafter, pursuant to an election held on October 15
and 16, 1974, in which the Union received a majority of
the valid ballots cast, on October 24, 1974, the Regional
Drrector for Region 2 issued a Certification of Repre-
sentative, certifying the Union as exclusive representative
for the purposes of collective bargaining of Respondent’s
employees in the umt previously described.

Bargaining between the parties commenced m early
1975 and continued for close to 100 sessions until March
1978, when agreement was finally reached on the terms
of an mitial agreement. In 1976, when negotiations broke
down, services of a Federal mediator were sought. The
mediation effort, which extended for a year into the fall
of 1977, was unsuccessful. A series of ad hoc meetings
followed between Michael Wurmfeld, associate professor
of architecture, then secretary of the union and member
of its bargaining team, at times accompanied by several
other members of the faculty, and President John F.
White, who had not previously been directly involved in
negotiations. These meetings finally led to the breaking
of the impasse and final agreement on terms of an agree-
ment Substantive contract terms as they relate to the

nature of faculty authority in various academic and nona-
cademic areas will be examined at various later points in
this decision

Agreement was finally consummated on April 11,
1978, with the terms made effective from that date until
August 31, 1980 Pursuant to a wage reopener clause,
subsequent negotiations resulted in agreement made on
September 25, 1979, on wage rates for the contract year
beginning on September 1, 1979, through August 31,
1980.

President White retired and was succeeded by a new
President, Bill N. Lacy, on January 1, 1980 In May
1980, during the course of an informal union discussion
in his office, President Lacy informed Eugene Tulchin,
associate professor of art and union president, that since
he was fairly new at Cooper Union he would really ap-
preciate not opening up the whole contract and wished
to extend the union contract for 1 year without any
changes except for a salary reopener. Tulchin responded
there might be some problems, made reference to the Su-
preme Court ruling in Yeshiva University which had
issued 1 February 1980, and said he was reluctant
merely to be left without any protections 1n a successor
agreement At Lacy’s suggeston, Tulchin prepared pro-
posed language representing the sense of the parties that
the Cooper Union faculty did not fall under the defini-
tion of management as set forth in Yeshiva, and submitted
a draft to Lacy, at a subsequent meeting, who said he
would consider 1t

When Tulchin left for Europe early in the summer of
1980, without resolution of the problem of the Union’s
concern for some protection from the impact of Yeshiva
or other 1ssues he had discussed with Lacy concerning
the length of a new contract and salaries, he advised
Lacy that Professor Wurmfelf and Thaddeus Gatza, a
professor of humanities, treasurer, and member of the
Union’s executive board, were authorized to continue
talks in his absence.

By letter dated June 9, 1980, the Union, by Wurmfeld,
its secretary, informed Lacy of the availability of its ne-
gotiating team at any time after July 1, 1980, to begin ne-
gotiations. In a responsive letter dated June 26, 1980,
Cooper Union, by Lacy for the first time, asserted the
faculty’s claimed managerial status as the basis for a deci-
sion not to meet for the purpose of negotiating a renewal
of the present contract, thus effectively withdrawing rec-
ognition and refusing to bargain any longer with the
Union. In the letter, Lacy stated, in part, “I have con-
ducted an investigation into the applicability of the Ye-
shiva decision to Cooper Union, and I have conscien-
tiously pondered the content of the Court’s reasoning.
As a result I have come to the conclusion that continued
recognition of the [Union] under the [Act] 1s inconsistent
not only with the law, but also with the conditions nec-
essary to foster full faculty participation 1n policy making
within the school.”

In a later letter dated July 8, 1980, distributed to the
faculty, Lacy amplified his views, concurred in by the
board of trustees, which led him to the decision to with-
draw recognmition. He stated that part of the reason for
his decision was the basic incompatibility and contradic-
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tion between the policy making role of the faculty and
unionization. Lacy also noted that because of its size and
special professional character, the faculty’s managerial
role was a precondition of quality education. This posi-
tion was also asserted by Lacy in a meeting he held with
faculty members Wurmfeld and Gatza the same day. On
August 1, 1980, the charge which led to the issuance of
the complaint herein was filed by the Union.

IV. THE ALLEGED UNFAIR LABOR PRACTICES

A. Background

Cooper Union was founded by Peter Cooper as an
educational institution before the Civil War. It was char-
tered in 1859 by an act of the New York State Legisla-
ture. It has always been maintained as a tuition-fee insti-
tution. Its operating funds are derived from gifts, grants,
endowments, and the like. One major source of funding
is the income derived from its ownership of real estate,
both improved by buildings and unimproved, in the vi-
cinity of the facilities and in midtown Manhattan.

The institution is located at Cooper Square, New York
City, and consists of three buildings: the Foundation
Building, the Hewitt Building, and the Engineering
Building. Cooper Union also has maintained a facility
called Green Camp at Ringwood, New Jersey. In the
1970s, the improved portion of this property was sold.

Peter Cooper’s purpose in establishing Cooper Union,
as set forth in its charter, was to create a school of
design and engineering equal to the best schools “now
established or, hereafter, to be established.”

B. Organizational Structure of Cooper Union

The charter vests ultimate authority in a board of
trustees, whose membership was fixed at 16 in bylaws
adopted May 12, 1972. Three members are nominated by
the Cooper Union Alumni Association. The remainder
are nominated and elected by the board itself. Between
regular meetings, held quarterly, and special meetings
convened at the request of the chairman or on written
request of any three trustees, its powers are exercised by
an executive committee consisting of the chairman, the
chief policy officer, and four trustees. Other committees
include a finance committee, a nominating committee,
and such other committees as may be created from time
to time as deemed desirable.

The bylaws also provided for the establishment of var-
ious officers of the institution with prescribed duties who
exercise their powers and duties with the approval of the
trustees. They include a president, the chief executive of-
ficer, a vice president for business affairs, a secretary, a
treasurer responsible for managing investments, a pro-
vost, the chief academic officer who exercises general su-
pervisory power over the academic affairs and over the
academic officers subject to the control of the president
and trustees, an assistant secretary, and an assistant treas-
urer. The president and provost may, and the secretary
shall, attend all meetings of the board. The president’s
duties include appointment or removal from offices, with
the approval of the board, of such administrative offi-
cers, faculty, and staff as may be necessary and to pre-
scribe the power and duties incident to such positions,

with the approval of the board. He also may attend and
vote at all committee meetings. .

As described in' the faculty policy manual, effective
April 2, 1964, Cooper Union is organized in divisions:
the Division of Adult Education, at that time the School
of Art and Architecture, the School of Engineering, and
at that time the Museum for the Arts of Decoration. The
manual noted the School of Art and Architecture and
School of Engineering offered curricula leading to bac-
calaureate degrees in architecture, engineering, fine arts
and science. Evening sessions of the School of Art and
Architecture offered programs leading to certificates in
architecture and fine arts. Reference was made to a Divi-
sion of Graduate Studies being established in the School
of Engineering.

C. The 1964 Governances

The 1964 faculty policy manual is described in a fore-
word as a revision of the 1957 “Policies and Procedures
for Teaching Personnel of the Cooper Union.” It in-
cludes in appendices the governances of the then School
of Art and Architecture and the School of Engineering.
The preamble of the governances described them as doc-
uments defining the functions, rights, responsibilities, and
authority of the faculty.

In article I, section 2, of each governance, the faculty
is recognized as the professional group responsible, col-
lectively and as individuals, for the educational programs
of the respective school as approved by the trustees and
interpreted by the president. The faculty shall exercise its
responsibility by providing instructions, participating in
committee work and administrative work associated with
the instructional programs, fostering creative scholarship,
advancing professional education, considering and acting
on other matters of common academic interest, and ad-
vising the president.

The governances are noted as becoming effective on
their approval by the board of trustees.

In article II, the membership of the faculty is defined
as including the dean and his associate or assistant and
three members of the adjunct teaching staff, in addition
to all full-time faculty. Various administrators are listed
as ex-officio members of each faculty and at meetings of
the joint faculties. The respective deans of the two
schools are chairmen of their respective faculties and the
secretaries are to be elected by the respective faculties.

In article III, “Meetings,” two regular meetings per
academic year, in October and April, are specified. Spe-
cial meetings may be called by the chairman acting on
his own, and shall be called by him when voted by the
faculty, petitioned for by three members, or requested by
a standing committee or the president. Joint meetings of
the faculties may be called by the president or by the
deans of both schools acting under direction of the
Senate. The president shall normally preside, and in his
absence, the chairman of the Senate shall do so.

Article IV lists faculty duties and responsibilities as in-
cluding implementation of the educational program and
other matters itemized in article I, making recommenda-
tions for awarding degrees, and other honors and
awards, and advising with respect to appointments and
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promotions. As to the latter responsibihity, department
heads, after consultation with members of the depart-
ment, shall recommend a candidate to fill the staff vacan-
cy. On a department head vacancy, the dean shall ap-
point a commuttee to include two members of profession-
al rank to advise the dean, who shall recommend a can-
didate to the president. Acting department heads shall be
named on the dean’s recommendation after consultation
with faculty.

Recommendation to select a new dean shall come
from a committee consisting of all department heads and
one member from each department, who shall prepare a
list of qualified candidates for the president. To fill the
office of president, a committee consisting of the deans,
department heads of the two schools, and the business
officer shall prepare a list of persons 1t deems qualified
for the trustees, submitting specific recommendations at
1ts request.

Article VI requires amendments be approved by a
vote of two-thirds of the faculty.

D. Commuttees Under the Goverances

Standing commuttees include the administrative, cur-
riculum, admissions, academic standards, calender and
schedules, Student Activities, and Academic Freedom
and Tenure, the latter two being joint committees for
both schools. When elected by the faculty, a slate of
nominees is to be prepared by the administrative commit-
tee and circulated to the faculty 2 weeks prior to the
April meeting at which additional nominations may be
made from the floor Normally, each committee shall
have three members, with the president and dean as ex-
officio members. Standing commuttees report to the fac-
ulty, but may tender a report to the administrative com-
mittee for evaluation and guidance.

In addition to schoolwide and the two joint commut-
tees, the governances provide for an stitutionwide
body—the Senate. Under the 1964 governances, it con-
sisted of the president, deans of the two schools, two
members elected by the faculty of each school who shall
be heads of departments, and one member elected by the
four from a slate nominated by the president. The chair-
man and vice chairman are the two deans, alternating
each year.

As described 1n the governances, the Senate shall con-
cern 1tself with the study of goals, standards, and physi-
cal facilities. It shall study problems that involve the two
schools and their relationship with other divisions. It
shall also concern itself with educational trends, and
with planning and development, and advise the presi-
dent.

A review of the makeup and role of the standing com-
mittees under the 1964 governances now follows:

1. Administrative Committee

Membership to include dean as chairman, associ-
ate or assistant dean, heads of departments and di-
rector of evening session. Responsibility is for gen-
eral admmnstration of the operations of the school,
and for matters not delegated to nor within the pur-

view of other standing committees and shall serve
as advisor to the dean.

In carrying out their duties of administration of
financial and personnel matters, the activities of
members of the commuttee shall reflect the interests
of the faculty.

In addition, 1t may receive reports of standing
committees, evaluate them, and make recommenda-
tions to the faculty for appropriate action.

It may also establish ad hoc committees of the
faculty

2 Currniculums Committee

Committee made up of heads of departments of-
fering curriculum leading to degrees and director of
evening session.

Its responsibility 1s for policies relating to the for-
mulation of curriculums, and 1t shall approve new
curriculums and major revisions of curriculums. It
1s also responsible for coordinating and planning re-
vistons of curriculums.

The procedure for adoption of a curriculum 1s as
follows: A proposal 1s prepared by the curriculum
committee and forwarded to the administrative
committee for its review and possible revision and
then placed on the agenda of the next regular facul-
ty meeting. If approved, 1t is transmitted to the
prestdent who, if he approves, shall notify the dean,
and if he does not, shall return the proposal to the
admnistrative committee with his comments.

If the president fails to act, on recommendation
by the administrative committee, the Senate may
make a direct approach to the board of trustees.

Minor revisions of curriculums involving changes
of subject title, or substitution of subject in the same
general subject-matter category, shall be acted on
by the curriculum committee after consultation with
appropriate department heads, and shall be effective
after approval by the administrative commuttee.

3. Admissions Committee

Membership includes director of admissions and
three members elected by the faculty.

It shall establish and continually review general
principles with respect to admussion of students
under policies approved by the board of trustees
and shall review administration of faculty rules and
policy by the admissions office.

It shall also carry out long-range studies of the
correlation between the admissions process and the
success of students in curriculm departments. As an
aid it may request necessary statistical studies by the
admissions office.

4. Academic Standards Committee

Made up of one representative from each depart-
ment of instruction. Three members elected to serve
terms of 3 years. The dean of students and registrar
are ex-officio members.

It is responsible for defining the grading system,
recommending standards and regulations for aca-
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demic performance, reviewing petitions from stu-
dents, and recommending candidates for degrees.

As to grading system, academic standards, and
regulations, it shall receive and consider individual
faculty proposals for changes, submitting major
changes for approval by the faculty and then the
president. Minor changes, such as changes in word-
ing for clarification, may be acted on by the com-
mittee and reported to the faculty.

The committee has final authority to take action
on petitions for reinstatement from students who
have resigned, withdrawn, or been dropped for fail-
ure to maintain required academic standards. In
making decisions in this area, it shall be guided by
the specific circumstances, potentional benefit to the
student, and the currently existing state of enroll-
ment.

In May, the committee receives from the regis-
trar a list of candidates for graduation who have at-
tained the necessary standing and have satisfied all
other academic requirements in their respective
courses. It reviews the list for possible addition or
deletion and has final responsibility for certifying
the candidates for graduation by a favorable vote
by recommending their approval to a May faculty
meeting.

5. Student Activities Committee

This committee is a joint one, made up of one
member elected by Engineering and another by Art
and Architecture, dean of students, and director of
Green Camp. It shall prepare a policy, study, evalu-
ate, and report periodically to the faculty on how

~the policy is meeting the needs of students and ob-
jéctives of the institution.

6. Calendar and Schedules Committee

The committees of each school, acting jointly,
are responsible for working out details of the calen-
dar, consistent with requirements of accreditation
agencies and taking into account special needs of
other divisions and the institution’s administrative
offices, and coordinating schedules between the two
schools.

A prospective calendar for the following academ-
ic year is presented to the faculty at a meeting in
February. The calendar each committee finally
adopts is forwarded to the Senate for final action.

The committee also prepares assignments of in-
structors to classes and schedules of day and
evening classes based on information furnished by
heads of departments.

7. Academic Freedom and Tenure Committee

It consists of four members having rank of pro-
fessor or associate professor, with representation
from both schools and elected by the joint faculties.
The Senate prepares a slate of nominees for elec-
tion.

Its first responsibility is to formulate and recom-

proceedings concerning the fitness of a member of

mend to the joint faculties a code to be followed in -

the faculty. In doing so, it shall be guided by the
principles adopted jointly by the Association of
American Colleges and the American Association
of University Professors.

The code shall be submitted to the president for
review by the Senate and transmitted to the board
of trustees. Upon approval by all parties, it shall
become official policy of Cooper Union.

Appendix III to the 1964 faculty policy manual sets
forth principles and procedures concerning academic
freedom and tenure. The document has as a stated pur-
pose the ensuring of agreement on the procedural meth-
ods of preserving academic freedom and tenure rights.
The preamble notes that the responsibility of formulating
principles and policies that bear on the freedom and se-
curity of faculty members should be shared by both the
faculty and the administration in order that the experi-
ence and wisdom of each may be utilized.

In a discussion as to acquisition of tenure, the manual
notes that “The services of each faculty member on a
probationary appointment should be evaluated by the
Administration in order to determine whether he should
be continued on a probationary appointment or be grant-
ed tenure.” A maximum period of service required for
achieving tenure is listed for each faculty rank, ranging
from 7 years (for instructors) to 2 years (for professors).

Procedures regarding timing of notice of nonrenewal
of a probationary appointment and provisions limiting
dismissal of tenured faculty for adequate cause, as de-
fined, are next set forth.

The document next describes procedures to be fol-
lowed in hearings on dismissal of a faculty member or in
cases of a claim of suppression of academic freedom by
means other than threats of expulsion or unjust withhold-
ing of tenure or promotion. Provision is made for a hear-
ing committee made up of the members of the Academic
Freedom and Tenure Committee. When either the ad-
ministration or faculty member requests review of his
dismissal as a member of the tenured faculty or proba-
tionary appointee, or claims other suppression of his aca-
demic freedom, the hearing committee should inquire in-
formally into the situation, effecting an agreement if pos-
sible. Failing an agreement, the committee should deter-
mine whether, in its view, formal proceedings should be
considered. A detailed hearing procedure is outlined, if
formal proceedings result, on joinder of issue arising
from the president’s statement of grounds for dismissal
and the faculty member’s written response or in the case
of a particular breach of academic freedom arising from
the faculty member’s claim and the administration’s re-
sponse. In case of dismissal the administration bears the
burden of proof. Both parties may appear by representa-
tives, present testimony, and confront adverse witnesses,
and informal presentations may be made, by statement
outside the hearing, where appropriate. The committee
may proceed to decision with or without availability of
the record. It should make explicit findings with respect
to each ground of removal presented or means of alleged
suppression of academic freedom. The committee’s deci-
sion should be transmitted to the trustees by the presi-
dent, and, according to the document, its acceptance
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would normally be expected. If the trustees do not sus-
tamn the hearing commuttee on the record of the proceed-
ing, the matter should be returned to the committee with
objections specified for its reconsideration.

E. Structural Changes in Organization of the
Institution During the 1970s and Their Impact

During the 1970s, Cooper Union grappled with many
of the problems facing institutions of higher learning in
the United States resulting from growing inflation and
increased costs, and the ongoing debate about the rel-
evance and usefulness of the traditional colleges curricu-
lar and experience and proposals to modify the Cooper
Union professional curriculum in art, architecture, and
engineering. Furthermore, Cooper Union, as an institu-
tion specializing in engineering, architecture, and art edu-
cation, but with a strong humanistic bent, has continually
faced the issue of how to integrate the arts studies into
its curriculum This issue has raised a host of related
questions having to do with the kinds of degrees the in-
stitution should grant, the number and content of re-
quired liberal arts studies, the placement of faculty teach-
ing in the traditional liberal arts and science areas 1n 1ts
degree-granting schools, and the role such facuity should
or may play in the goverance committee structure which
as has been shown, has been structured on a school-by-
school basis.

As early as 1965, the then called department of hu-
manities, since 1961 located within the School of Engi-
neering with 1ts own chairman, was reorganized by as-
signment for administrative purposes to the president. In
a memorandum dated November 5, 1965, directed to the
deans and humanities chairman, the then president Rich-
ard F. Humphreys acknowledged that the manner mn
which the department of humanities can best participate
in the orgamzational structures of the School of Art and
Architecture and the School of Engineering and Science
was a subject that was under discussion for many
months. Humphreys next referred to the proposal he at-
tached which Professor Haselton, humamties chairman,
formulated ‘“‘after consultation with his faculty.” That
process did not involve putting to a vote of the human-
ities faculty the proposal to reorganize their department.

Professor Thaddeus Gatza, professor of humanities n
literature and music appreciation, testified that Professor
Haselton presented to the faculty the proposal, the immi-
nent occurrence of the change, but as a conclusion al-
ready reached. Besides the president assuming direct ad-
ministration of the department, the members of the de-
partment were assigned to the two schools, with all
rights, privileges, and responsibilities provided in the fac-
ulty policy manual, except the right to vote at meetings
of the faculty. With respect to joint faculty committees
and joint meetings of the faculties, the humanities faculty
were entitled to full participation, including the night to
vote and serve on all joint committees and the Senate.

By April 1969, Humphreys had died and an interim
president, Henry T. Heald, was serving in his place. A
complaint from the Humanities faculty to the Academic
Freedom and Tenure Commuttee that they had been dis-
enfranchised by the 1965 reorganization was made to in-
terim President Heald. By responsive letter to the com-

mittee dated April 16, 1969, Heald disputed that the
AF&T Committee had jurisdiction and suggested, in-
stead, that the way to improve the situation was by
study and action with admimstration and faculty working
together to develop a new program for the goverance of
Cooper Union.

Heald was succeeded by new President John F. White
later 1n 1969. After personally receiving complaints from
the humanities faculty, he formed an ad hoc committee
on structure to deal with this and other orgamizational
problems. It included the deans of the two schools, some
students, adjuncts, and members of the full-time faculty,
all apparently appointed by the president to advise him,
outside the goverance structure. By memorandum dated
October 15, 1969, White, on behalf of himself and the
trustees, advised that the Humanittes faculty—five in Art
and Architecture and seven i Engineering and Sci-
ence—would immedately regain their vote and that an-
other suggestion of the committee on structure to permit
faculty and student representatives of a proposed new
Senate to observe discussions of the board of trustees
was approved for 1 academic year, limited to one faculty
member and one student. The caveat was added that
during trustee executive sessions representatives would
be excluded.

On February 8, 1971, the board of trustees issued a
policy statement entitled, “Cooper Union For the Seven-
ties and Eighties.” Among other groups whose input was
acknowledged was the faculty through the Engineering
and Science faculty advisory committee and the adminis-
trative commuttee of the School of Art and Architecture.
At the same time, the trustees acknowledged that they
had had the advisory services of Heald, Hobson and As-
sociates, and a group of educators they had brought to
the Cooper Union to assist in therwr assessment Heald
was the same educator who had recently a few years
prior served as interim president. The policy statement
examined and analyzed in depth the goals and aims of
the institution and how they could best be achieved in
light, 1 particular, of the present, and anticipated future,
difficult financial situation, made more difficult because
of its tuition-free operation. Among other changes pro-
posed 1 engineering were revisions of the curriculum,
requiring common first-year and almost totally common
second-year studies, with design of individualized pro-
grams thereafter, increasing minimum class size to 35,
adding a fifth year leading to a masters degree, and
merging the present four departments into one division
of engineering with a chairman appointed by the dean
and president from a slate of two to four selected by ten-
ured members of the division Science and mathematics
curriculum were to be consolidated, with a single bache-
lor of science degree offered, graduate study m those
areas to be elimmated, and the physics, math, and chem-
ists in the present chemical engineering faculty merged
mto a single science and math division. Recognizing the
Imited size and scope of social science and humanities
offerings and that they provide a service and not studies
leading to a degree, the trustees proposed the present hu-
manities department become the Division of Humanities
and Social Sciences and become a part of the faculty 1
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the School of Engineering and Science, with a chairman
chosen in the same way as those of engineering and sci-
ence and mathematics

For students in Art and Architecture the report urged
a mimimum 30 credit hours in the humanities and social
sciences, with 18 of these being electives, and the stu-
dents be permitted to take science, math, and engineering
courses. The trustees also concluded that the architecture
department be merged with painting and Sculpture and
Photography and Design.

The trustees also urged development of a single gov-
ernance for this entire faculty, with the Senate changed
to include a faculty each from art and architecture, engi-
neering, science, and math and one from the humanities
faculty, and three students each from art and architec-
ture, engineering, science and math, and humanities.

Prior to the issuance of the trustees’ statement, the
Faculty Advisory Commuittee of the School of Engineer-
ing and Science, chaired by Stephen Haselton, who was
also chairman of humanities, and staffed by seven other
faculty, two of whom were department heads, and the
dean had issued its own lengthy report on January 22,
1971.

A major recommendation of this committee was a new
academic administrative structure reconstituting the fac-
ulties nto three divisions: a Division of Engineering, a
Davision of Art and Architecture, and a Division of Sci-
ences and Liberal Arts. The new division would include
all members of the present Departments of humanities,
mathematics, physics, and physical education, together
with pure chemusts. Each division was to be administered
by a faculty member elected by members of his division
cr rotating for a stated term who would report to a
st ole apponted administrative officer (dean, provost, or
vice president) The basic admimstration of the educa-
tional program in each major field of study would be
handled by a standing commuttee of the faculty with its
own elected chairman.

By open letter from the department of humanities to
the trustees and president dated March 31, 1971, signed
by 11 of the 12 humanities faculty, including Haselton,
the members expressed strong criticism of the trustees’
characterization of them as being unable to develop and
teach a proper elective program and of the proposal,
claimed most damaging (and contrary to the faculty ad-
visory committee’s recommendation), of withdrawing the
humanities department from the School of Art and Ar-
chitecture and placing 1t wholly within the school of En-
gineering and Science. The Humanities faculty reminded
the trustees that 6 years before they were removed from
the same administrative position now proposed and ur-
gently advised the trustees to reconsider and continue
the present admimstrative location of the department,
now approximately divided in its membership between
the two professional schools.

After it appeared to Chairman Haselton that the trust-
ees had disregarded and would continue to disregard the
report and recommendation of the faculty advisory com-
mittee and at the same time the trustees and outside con-

altants and advisors had been working on a plan with-

vt his knowledge (or that of other faculty) which was

T

clearly going to be followed, he resigned at the end of
the 1970-1971 academic year

By memorandum dated October 9, 1972, the board of
trustees tnformed the Cooper Union community of their
decisions about the development of the institution 1n the
coming period. They broke down mto three areas. Re-
garding structure, the present School of Art and Archi-
tecture would consist of two divisions, Art and Architec-
ture, and the School of Engineering and Science would
consist of two divisions, Engineering, including all mem-
bers of engineering departments except chemusts, and
Science and Mathematics, including all members of de-
partments of physics and math plus the chemusts. A fifth
division of Humanities and Social Sciences would consist
of all present members of the department of humanities,
who would continue to be represented on the faculties of
the two schools as at present. Two to four candidates to
become division heads would be recommended by the
faculty to the deans of the respective schools, for ap-
pointment by the president before December 1, 1972, for
a term of 3 years. The division heads would thereafter
convene meetings of their respective divisions to orga-
nize internal structure, present curriculum proposals to
appropriate faculty, and handle other matters Division
heads were also to make budget and personnel recom-
mendations to the respective deans in conjunction with
current department heads after consultation with rele-
vant faculty members

Since the preexisting academic departments had now
been consolidated into five divisions, the position of de-
partment head was abolished. According to Professor
Knapp the loss of department heads and the departmen-
tal structure meant a loss mn local professtonal faculty
control over many details of the day-to-day administra-
tion of the curriculum. Previously, faculty in each sub-
jJect academic department had mnput 1n estabhishing a lab-
oratory budget, local control over laboratory technicians
who were assigned, or at least, associated with particular
laboratories i particular disciplines, the services of a
local departmental secretary, continuous coordination
with other departmental members 1n developing changes
and modifications 1n curriculum, and day-to-day involve-
ment 1n housekeeping matters relating to the academic
department. All of these local controls and direct partici-
pation 1n subject curriculum were lost on the elimination
of the department setup. Faculty concern with and criti-
cism of the changes wrought in 1972 have been continu-
ously voiced in informal groups and directly with the
dean over the subsequent 10-year period, particularly 1n
Engineering, but to no avail.

As to degrees and curricula, new degrees to be offered
would be a B.S. with a major n the various engineering
options; a B.S. with a major in mathematics; a B S. With
a major 1n distributed science; and a B.S with a major 1n
architecture. Curriculum proposals for these degrees
were to originate in the relevant divisions for presenta-
tion to the appropriate faculties at the earliest possible
time following appointment of the division heads.

Regarding governance, the trustees wrote that the
Senate would be asked to form a committee to draft a
new governance m keeping with the new structure. On
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the report of the commaittee, the Senate was to propose
the governance to the faculty and the trustees for ap-
proval.

Associate Professor of Architecture Michael Wurm-
feld testified without contradiction that when these struc-
tural changes took place effective for the academic year
1973-1974, the faculty did not participate in recommend-
g or voting as a body on them Wurmfeld stated that
the structure was changed by a memorandum from the
president. The faculty of which he was a member—of
the School of Art and Architecture—did not vote to
make the change for departments to divisions, nor did 1t
recommend the change, nor did any governance commit-
tee deal with the matter. Neither did the faculty of Ar-
chitecture—when it became a separate division—vote to
recommend John Hejduk as division head of Architec-
ture, although he had been department head of architec-
ture prior to the change.

In June 1973, at a meeting of the faculty of the then
School of Art and Architecture, under constderation
were amendments to the governance which had been
prepared by the administrative committee after having
received recommendations from the ad hoc committee
on governance, appointed by the dean. One of the pro-
posed amendments provided that when there 1s a vacan-
cy 1n the post of division head (the position newly cre-
ated by the trustees), a committee predominated by full-
time faculty shall prepare a list of qualified candidates
for the dean; the president and dean shall then present a
slate to the members of the faculty, who shall elect the
head of the division by a majority. When the post of di-
vision head 1s unfilled for an interval, the dean, in con-
sultation with members of the division, shall promptly
recommend to the president a member of the division to
serve as acting division head.

Provost Kaplan spoke against the amendment, believ-
ing that the position differed from department head and
the ultimate choice should be by the administration. By
letter dated September 13, 1973, White informed Dean
Sadek of the School of Art and Architecture that the
trustees, at its September 12, 1973 meeting, approved the
amendments to the governance previously submitted,
with the exception of the one concerning division head.
The trustees specifically disapproved the amendment
dealing with the method of appointment, believing that
while the appointee should be acceptable to both the fac-
ulty and the administration, *“the level of adminstrative
and academic responsibility of the position is such that
the appointment should be made by the President, after
consultation with the dean, from a slate presented by ap-
propriate members of the faculty.”

As a consequence of the admimstration’s rejection of
the faculty’s proposal, now including the division head as
an administrator, the makeup of the curriculum commait-
tee of the School of Art and Architecture after adoption
of the 1973 amendments included only one full-time fac-
ulty member.

After Haselton left the mstitution, Humanities Profes-
sor Leo Kaplan was appointed by White as acting head
of the department of humanities to succeed him. While
Kaplan had informal faculty support for the position, he
was named without faculty vote Then, in April 1972,

Kaplan was named as the institution’s first provost and
academic vice president by the board of trustees. The
position of provost was created, and Professor Kaplan
was selected to fill it, without any consultation with, rec-
ommendation or vote by, the faculties of Cooper Union.

When the Division of Humanities and Social Sciences
was created 1n 1972, Professor Raymond Brown was ap-
pomnted 1ts acting chairman. By memorandum dated May
21, 1973, the members of the faculty of the division
unamimously recommended Brown as the permanent
chairman after a report and recommendation of a depart-
ment search committee headed by Humanities Professor
Richard Bowman. That recommendation was never fol-
lowed by the admunistration.

In May 1973, Provost Kaplan presented a report he
had prepared to the Senate, since 1971 made up of stu-
dent and faculty representatives as recommended by the
trustees. In it, Kaplan presented quantitative data bearing
on possible policy decisions to be taken because of
mounting deficits and the need to economize to assure
the continued viability of the institution. Kaplan had
been asked by White to prepare a report outlining his
thoughts on optimizing the allocation of Cooper Union’s
Iimited resources while cutting costs without sacrificing
quality. Key factors examined were (1) student-faculty
ratios, (2) class size, (3) teaching loads, and (4) tenure.
Kaplan saw the possibility of a reasonable increase in the
student-faculty ratio, particularly in Engineering and Sci-
ence where a combination of dropping enrollment and
faculty increases had led to more than a 15-percent in-
crease in the ratio. In light of the marked increase 1n pro-
portions of class sections of exceptionally small size over
the last decade, Kaplan saw some improvement likely in
Judiciously combining small sections but little likelihoc’
in avoiding small classes 1n a small school offering an “p-
propriate variety of courses. Kaplan was hopeful that
real savings could be accomplished through increasing
teaching loads for full-time faculty, many of whom no
longer had administrative duties as department heads
since their abolition on the 1972 reorganization into divi-
sions. On tenure, Kaplan was convinced the data on the
ratios, class size, and teaching loads reinforced the posi-
tion recently taken by the board of trustees severely lim-
iting grants of tenure if any meaningful reduction n the
proportion of faculty on tenure was to be achieved while
reducing the absolute size of the faculty. Kaplan suggest-
ed that policy should continue over a S-year pertod.

In sum, Kaplan recommended reducing full-time
equivalent faculty between 10 and 15 by attrition over
the next 5-year period without replacement of retiring
faculty and increasing teaching loads, a severe policy on
granting of tenure over the same period; and reasonable,
selective increases 1n class size on a case-by-case basis.

The provost msisted on the witness stand that before
preparation of his report, he had held many discussions
with 1ndividual faculty members, particularly senior
members 1n Humanities, on limiting full-time faculty and
increasing hiring of adjuncts, and with many people, he
had raised the subject of teaching loads, particularly
asking members of the Humanities Department if they
could tolerate an increase in load. Nevertheless, at nc
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pomt 1n his report does Kaplan acknowledge any mput
from faculty in his discussion and resolution of the 1ssues
raised 1n light of the analyzed data. Neither did Kaplan
claim that his own recommendations were previously
disclosed to the faculty

The Senate continued discussions on the report into
the 1973-1974 academic year By that pomnt 1t had
become obvious to a number of the faculty members of
the Senate that the recommendations in the report were
already 1n the process of being implemented. When this
was brought to Kaplan’s attention the provost responded
that he thought the Senate could be useful by a resolu-
tion that would advocate support of the recommenda-
tions made that were being implemented. Various faculty
members, among them Professor of Electrical Engineer-
ing Ralph Knapp, then a member of the Senate, stated
objections to being put in the position of being a rubber
stamp to an action that was already being put into effect.

Thus, at a Senate meeting held December 18, 1973, a
first draft of a resolution for adoption by the Senate pre-
pared by its chairman, Richard Bowman, was circulated
for discussions. It noted at the beginning of its preamble:
“The major difficulty 1n preparing this resolution 1s that
the Senate 1s being asked now to advise on actions previ-
ously adopted by Trustees and Admimstration without
consulting the Senate” As an example, the preamble
went on to note that although the Faculty was told no
teaching jobs would be lost because of adoption of the
new divisional structure, a considerable credibility gap
was created when subsequently eight well-thought-of
teachers were denied tenure Further noted was the sac-
rifice of a umiquely favorable financial position by the
$10 million renovation of the Foundation Building rather
than following spendthrift education practices. The pre-
amble continues. “The Faculties, too, have felt that they
were greeted by ukase from on high, rather than playing
a responsible part in decision making.”

The draft resolution went on to recommend more
study and consultation prior to diminishing the size of
the faculty by 1 to 15 members; to recommend a need
for the Senate to increase 1ts competence 1n studying bal-
ance sheets and financial reports n order to offer compe-
tent advice on the data compiled by Provost Kaplan (a
Senate request for an administration-supplied accountant
to aid 1ts study of the provost’s report had been reject-
ed), to dispute an increase in teaching load which did not
take 1into account other needs, such as for diversification
of faculty and participation in committee work; and to
reject any increase 1n class size because of a resulting de-
crease 1n variety of courses offered. The draft concluded
with language highly critical of the apparent adoption by
the trustees of the provost’s report calling for more dis-
cussion in a variety of areas, including the dangers and
desirability of restricted tenure policy, effective decision
making by trustees in academic areas, standard fiscal ap-
proach to educational policy in a free tuttion private col-
lege, converting faculty into predominantly adjunct part-
time status, violating governance and having no new
governance, and continuing the dichotomy of the
Cooper Union in two uncooperating and misunderstand-
ing professional schools.

By the senate meeting of March 5, 1974, the issue of
collective bargaining had been interjected and predomi-
nated 1n the Senate’s consideration of a response to the
provost’s May 1973 report. When Bowman’s December
1973 draft resolution came up for continued consider-
ation, Senator Tulchin urged the Senate to consider and
endorse the concept of collective bargaining in dealing
with the various issues raised 1n the provost’s report
After a ruhng by the chairman that consideration of the
matter was 1 order, Senator Knapp, at the request of
several senators, distributed materials announcing the
formation of the CUFCT, a meeting of its orgamzing
committee held in February, and a collective-bargaining
election petition. On a motion made by Tulchin, second-
ed by Knapp, and subsequently rephrased following dis-
cussion, the Senate adopted by a vote of seven in favor,
none opposed, and one abstention, the following resolu-
tion, proposed as an addition to Bowman'’s original draft
resolution

The Senate recommends to the faculties and notifies
the admimistration that the issues raised m the Pro-
vost’s May 1973 report should be dealt with in the
formal procedures of collective bargaining.

During consideration of the motion, both Dean Sadek
of the School of Art and Architecture and Dean Volpe
of the School of Engineering and Science questioned the
legality of their presence during the debate and excused
themselves from the meeting

It is thus apparent that the economic problems con-
fronting the mnstitution in the early 1970s as well as the
provost’s report, unilaterally prepared, 1ssued, and imple-
mented, dealing with these problems in terms of restrict-
g tenure and increasing adjunct faculty and teaching
loads crystallized faculty discontent with adminmistration
handling of these concerns with limited and belated fac-
ulty input to the point of encouraging faculty collective
bargaining on the one hand and energizing the Senate to
serve as a focal point of faculty sentiment for an inde-
pendent and effective faculty voice on broad academic
policy and structure on the other hand. The interest in
collective bargamming led almost immediately to the filing
of the representation petition and to the lengthy bargain-
ing history following union certification and ultimately
to the mtial contract entered in 1978. As will be seen, in
1979 the CUFCT played a significant role 1n a later con-
tinued restructuring of the institution involving in par-
ticular the place and relationship to other faculty of the
Humanities members. The faculty interest in strengthen-
ing the role of the 1972 revamped faculty-student Senate
contmued to be frustrated when a subsequent reorganiza-
tion of the mstitution announced in 1975 was implement-
ed without consultation with 1t, and its voluntary m-
volvement 1n a matter of alleged breach of academic
freedom 1n the case of Professor Gormley also in 1975
led to White’s rejection of its role in the matter. White
also expressed the view at a meeting of the Senate held
March 4, 1975, that the faculty policy manual did not re-
quire that the president must consult with the Senate or
that he must agree with the Senate’s recommendations.
As a consequence of these continued defeats in making
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its voice heard 1n matters of significance in academic and
financial policy areas, the Senate at a meeting held De-
cember 2, 1975, adopted a motion that since 1t was a
group without any powers 1t should cease to meet any
longer. No further Senate meetings were held until after
adoption of the 1978 collective-bargaining agreement.

In a memorandum dated November 15, 1973, White
addressed faculty and students about his concern that the
trustees report for the seventies and eighties which had
been designed to open a dialogue about the future role of
the institution had not led to a resolution of the continu-
ing issues still troubling 1t. Chief among them was the
place of the liberal arts, social science, and other general
education features in the professional curriculum and the
admunistrative, organizational, and structural relation-
ships between them. Since conflict and irrationality con-
tinued to mark the faculty’s consideration of these con-
cerns, the president now assigned the provost to under-
take a thorough study of the general education program
To assist him, he also appomted a special committee
under the provost’s chairmanship, consisting of the two
academic deans and the five division heads. Their charge
was to develop a philosophy and rationale of general
education in the professional curricula, to outline the
general principles of an appropriate curricula approach
to achieve it, and to recommend an effective organiza-
tion, structural relationship, and administration of this
program within Cooper Union. Their report should have
been available for the faculties and president and trustees
by early in the 1974-1975 academic year. The president
urged all persons and groups of the Cooper community
to communicate their views to the committee.

In view of the charge of the president’s special com-
mittee, Architecture Professor Michael Wurmfeld had
serious reservations about accepting the chairmanship of
the Curriculum Commaittee of the School of Art and Ar-
chitecture at its meeting held November 19, 1973. He be-
lieved that the president’s announcement of November
15 precluded a review by the faculty of the humanities
curriculum, and, in fact, constituted an improper super-
seding of the authority vested by the governances 1n the
curriculum committee. Professor Wurmfeld sought clari-
fication of the work of the curriculum committee from
Dean Sadek. The dean stated that the three representa-
tives from the School of Art and Architecture on the
president’s special committee would be bound by the
recommendations of the A&A curriculum committee,
and that the A&A curriculum committee should concern
itself with what it believes are the general studies re-
quirements within professional programs and how a com-
plimentary program can be developed for the degree re-
quirements, leaving for the special committee the ques-
tions of organization, structural relationship, and admnis-
tration.

By memorandum dated January 23, 1975, White an-
nounced a further reorganization of the stitution and
elimmnation of certain programs. He referred to consulta-
tion and discussion nvolving every part of the Cooper
community of ways of overcoming its sertous financial
problems which had taken place for at least the past 5
years. He noted discussions with the faculty as a whole
beginning with the 1970s and 1980s report, and in the

Senate, but without any positive cost-cutting plans being
proposed or endorsed. He made no mention of the report
of work or his special committee of administrators ap-
pointed November 15, 1973. The decisions taken by the
trustees were as follows:

1. Programs

A. Cooper Union will discontinue immediately
the admission of students to curricula leading to de-
grees 1In mathematics, physics, and distributed sci-
ence Current third and fourth year students in
those disciplines will be permitted to fulfill academ-
ic requirements and will be granted Cooper Union
degrees. Current first and second year students 1n
these programs may continue through the 1975-76
academic year and will be offered the option of
transferring into the School of Engineering, subject
only to the condition that choice of a particular en-
gineering curriculum will be limited by the maxi-
mum number that can reasonably be absorbed.

B. Effective July 1, 1976, the physical education
program will be discontinued. A limited health pro-
gram will be continued and those activities will be
reassigned to the Office of Student-Services.

I1. Organization

Effective July 1, 1975, the Cooper Union will
consist of three degree-granting schools, each with
a dean as its responsible administrative officer:

Art George Sadek
Architecture John Hejduk
Engineering Chor Weng Tan

Each of the above degree-granting faculties will
have primary responsibility, as usual, for such matters
as curriculm, faculty status, academic standards,
granting of degrees, admissions, and so forth.

In addition, the Faculty of Liberal Arts and Sci-
ence—including art and architecture history, sci-
ence and mathematics, humanities and social sci-
ences—will provide the necessary academic studies
in these disciplines as required by the three degree-
granting schools in their several curricula. Provost
Leo S. Kaplan will serve temporarily as acting dean
of this faculty. It 1s essential that adequate represen-
tation from the Faculty of Liberal Arts and Sci-
ences be provided on the relevant committees of the
degree-granting schools so that the vital coopera-
tion needed to optimize our educational efforts can
be realized. The current elected student and alumni
representatives should also be assigned to appropri-
ate commttees of the several schools for the same
reason.

It will also be necessary to start work immediate-
ly on an overall governance for the Cooper Union
in order to incorporate these changes and to pro-
vide a codified format for the required all-Cooper
Union committees. Meanwhile, those commuittees
now in existence, e.g the Academic Freedom and
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Tenure Committee, will continue to function as
constituted.

II1. Other Reductions

In conjunction with the changes announced
above, major curtailment of expenditures will be ef-
fected throughout every section of activity within
The Cooper Umon. [Emphasis added.]

President White went on to note that the decisions he
was announcing were taken after a great deal of agoniz-
ing and soul searching but that they represented, in his
opinion and that of the trustees, what was absolutely es-
sential to continue the school in a form consistent with
its historic past.

Humanities Professor Thaddeus Gatza recalled one
meeting which members of the humanities faculty held
with President White during the 1974-1975 academic
year relating to the status of humanities curriculum at
Cooper Union This was during the year in which the
math and science degree programs were elimmated and
the faculty of Liberal Arts and Science was created.

Presitdent White asked members present to express
their views about the position of the faculty of Liberal
Arts and Science and Chemustry Professor Avi Kornb-
lum asked White if the admunistration had considered the
possibility of having Cooper Union Engineering School
students take their nonprofessional courses in humanities,
physics, chemistry, and mathematics at another institu-
tion such as New York University because Cooper
Union already had a relationship with it. As Professor
Gatza noted, this would, n effect, be doing away with
the faculty of Liberal Arts and Science at Cooper Union.
President White replied that the admuinistration had con-
sidered that possibility. It considered it in economic
terms, and found that 1t was cheaper to retain the present
faculty, and have students take their courses at the
Cooper Union than have them take them elsewhere, and
perhaps have Cooper Union pay for the tuition for those
courses Professor Kornblum asked in effect whether
their jobs were n jeopardy, and White said no, as long
as 1t was determined that they were cheaper labor than
was available outside. The faculty never considered nor
did the administration ever propose that the faculty con-
sider whether 1t was economical to have students take
courses at NYU and eliminate faculty members

With respect to the terms of the 1975 reorgamzation,
Provost Kaplan confirmed that the faculty was opposed
to the termination of the degree program in mathematics
among others but that the board of trustees, the provost,
and president all recommended its elimnation and 1t was
eliminated.

After sophomore students in physics complained to the
admimstration they were permitted to continue in the
physics degree-granting program along with the juniors
and seniors. Freshmen students in the degree-granting
program of the physics department were ultimately per-
mitted to transfer to the School of Engineering, mostly
into the electrical engineering curriculum

Electrical Engineering Professor Knapp and Human-
ities Professor Thaddeus Gatza confirmed that there had
been no faculty input into the trustees’ determination an-

nounced by President White to terminate the physics,
math, and distributed science degree programs. At a reg-
ular faculty meeting of the School of Engineering and
Science held on March 11, 1975, a motion was adopted
by a vote of 18 to 7 in which the faculty expressed criti-
cism to the president and trustees as to their decision to
discontinue degree programs, describing the unilateral
actions taken with neghgible faculty consultation as seri-
ous violations of generally accepted standards of college
governance and a breach of Cooper Union’s own gov-
ernance. The faculty called upon the trustees and the ad-
munistration to suspend the decisions annouced and to
initiate intensive discussions among all segments of the
Cooper Union community to seek viable ways of meet-
ing the current crises. The resolutions were not acted
upon by the administration.

The minutes of the Senate meeting of February 4,
1975, contain a paragraph relating to President White’s
January 23, 1975 memorandum. In it, Chairman Bowman
stated that “‘the administration had no consultation what-
ever with the Senate concerning the 23 January memo-
randum. No disagreement with this statement by the
Chairman was voiced. All senators participated 1n the far
ranging discussion.” By memorandum dated March 12,
1975, and addressed to Senate Secretary Jamell Ahmad,
Provost Kaplan sought to correct the minute’s references
to the Senate’s consideration of the president’s announce-
ment of reorganization and program eliminations.
Kaplan, referring to his own statement at the Senate
meeting, stated that “it was a matter of interpretation, to
say the least, as to whether there had been consultation.”
Kaplan went on to note the consultations on academic
and financial questions which had taken place over a
pertod of years between all groups at the Cooper Union,
including trustees, administration, faculty, students, the
Senate, AAUP, etc., as well as alumni, and expert con-
sultants. The provost did not claim that the specific
changes 1n organization and degree-granting subjects
made effective July 1, 1975, had been the subject of any
prior notice to, or consultation with, the Senate or any
other faculty body.

Prior to the 1975 changes, the Art history faculty had
been located 1n the School of Art and Architecture and
the professors of physics, mathematics, and chemistry
had been 1n the School of Engineering. The new faculty
of Liberal Arts and Science comprised 26 of the 58 total
full-time faculty complement in the whole institution.
These 26 faculty members played no role in the creation
of their new body. They were now excluded from mem-
bership on the commuttees of the three degree-granting
schools, and had no vote in the meetings of the faculties
of those schools.

The new faculty of Liberal Arts and Science, without
governance, periodically held their own meetings, initial-
ly chaired by the acting dean, Provost Kaplan. After ob-
Jections were raised to the existence of the faculty and
the provost’s role by the third meeting, the group elected
Professor Julius Klerer as acting head and he called
meetings subsequently

Before Klerer was elected as acting head, Acting
Dean Kaplan had notified the LA&S faculty of a meet-
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ing for December 9, 1975, the agenda for which included
the selection of an academic standards commuittee, desig-
nation of representatives to other faculties as requested
by them, and selection of a secretary of the faculty. At
the meeting, the members present voted by a one vote
margin to place other items on the agenda relating to the
structure and positions of the LA&S faculty ahead of
Kaplan’s. As he had another engagement, he left A few
days later, by memorandum dated December 12, 1975,
Acting Dean Kaplan informed the faculty that in order
to serve the current needs for a committee on academic
standards he had appointed four faculty members he then
named to serve temporarily 1n this capacity.

At a meeting of the Liberal Arts and Science faculty
held on February 17, 1976, a resolution was adopted by
a vote of 15 to 0, without dissent, which criticized the
administration for continuing as acting dean 1ts chief bar-
gamer in dealings with the Union, thereby creating a
conflict of interest in which the provost 1s supposed to
exercise independent judgment in articulating the needs
and recommendations of his faculty and also at the same
time the positions of the administration in bargaining.
The resolution recommended appointment of a new dean
in consultation with the LA&S faculty. This resolution
was ignored and the provost contmmued as acting dean
until 1979 when the faculty of Liberal Arts and Science
was dissolved, the science and mathematics faculty were
returned to the School of Engineering, and the human-
ities and art history faculty became the department of
humanities with their own chairman.

At another meeting of the LA&S faculty held on
March 23, 1976, another resolution was adopted by a
vote of seven m favor, two opposed, with two absten-
tions, which urged the admunistration to restore the
status quo ante of including the members of the newly
created faculty in the degree-granting schools with full
rights of participation in governance committees. The
initial paragraph of the resolution noted that the so-
called faculty of Liberal Arts and Science ‘““‘was created
by fiat as a repository of the disenfranchised, with nei-
ther consultation nor the processes of mutual cooperation
which should characterize academic decision making, the
group having no status in the Faculty Governances and
its members having no legitimate institutional functions.”
The faculty also resolved to attend all meetings of the
faculty and committees to which they were previously
assigned or elected and to continue fully to participate
and vote in fulfillment of their academic responsibilities.
There was no administration response to this resolution

There were subsequently proposals m the form of
memoranda forwarded to the deans of the three respec-
tive schools and through them to the respective faculties
to have the LA&S faculty members mcluded as voting
members on the committees of the degree-granting
schools to which they had been previously assigned.
Chemists and mathematicians sought reassignment to En-
gineering, and the rest of the humamities faculty sought
full reinstatement divided between the two other schools.
These requests were also ignored.

Finally, on November 23, 1976, the LA&S faculty ap-
proved, by a vote of six to none with one abstention, a
draft governance. This proposal was likewise 1gnored by

the admimstration. The anomaly here was that only a
faculty already covered by a governance could amend a
governance provision by a vote of two-thirds of 1ts mem-
bers, subject to approval by the board of trustees. Since
the newly created LA&S faculty had no standing under
the existing governances, and they were not added to the
governance when created by the administration, the
members themselves lacked the authority to add them-
selves as a unit to the governance structure.

At the same time that the members of the newly cre-
ated faculty started protesting their exclusion from the
governance and full participation 1n the faculty delibera-
tive processes, the dean of the School of Engineering
took unilateral action to bring that school’s governance
into conformity with his view of the structural changes
made since 1972 and to reconstitute certain committees
which reflected abandoned titles.

In a memorandum dated September 18, 1975, Dean
Tan reconstituted his school’s committees, without in-
voking the governance amendment process, m light of
the recent restructuring and until the governance was fi-
nally revised or rewritten Certain committees, admis-
sions, academic standards, Student Activities, calendar
and schedules, and Academic Freedom and Tenure, he
formed, as he put 1t, “in reasonable agreement with the
Governance in terms of the new school organization.”
Since the heads of departments no longer existed, he
found 1t impossible to form two other standing commit-
tees—admuinistrative and curriculum—and, instead, an-
nounced he was appointing an interim curriculum com-
mittee to act on pressing academic matters and assumed
the day-to-day admunistrative responsibilities himself.
When special administrative matters arose, he would
either convene the entire faculty for a meeting or ap-
point another interim committee to deal with the issues.

Since the governances were not formally revised
thereafter until President Lacy 1ssued new ones in 1981
(except nsofar as the 1978 collective-bargaining agree-
ment contained terms and conditions of employment in
effect superseding related governance provisions), Dean
Tan’s unilateral governance amendments contmued 1n
effect to 1981.

According to Professor Knapp, whose testimony 1n
this regard was not contested, certain significant changes
were made by Dean Tan in the 1964 governance. For
one thing, the terms of office of the members of the
newly constituted committees were to be for 1 year or
until the governance was finally revised, whichever
came first, whereas the earlhier terms had been for 3
years. The admissions committee now had alumni repre-
sentation, without vote, a change from before. The aca-
demic standards committee which had apparently added
two students since 1964 did not specify whether they
had a vote although in the preexisting governance they
had none. The faculty members were now listed as rep-
resenting disciplines, not departments. Student Activities,
a joint committee, was now listed as containing among
faculty one member from Engineering and one from
either Art or Architecture, instead of one from Engineer-
ing and one from Art and Architecture. The Commuttee
on Academic Freedom and Tenure, another jomnt com-
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mittee previously comprising four members elected from
Engineering and Art and Architecture by the joint facul-
ties, now listed seven faculty members who had tenure
and two adjunct members with at least three from the
School of Art and Architecture and at least three from
the School of Engineering and faculty of Liberal Arts
and Sciences The interim curriculum committee now
listed the dean as chairman, and contamed one represent-
ative from each of the degree programs in the School of
Engmeering; two from the faculty of LA&S, one of
whom shall be 1n mathematics or science and the other
in humanities and social science; two students elected by
the School of Engineering student council; and two alu-
mini. Whether students and alummi could vote was not
disclosed. Neither were represented on the original 1964
committee, which comprised only heads of departments
with the chairman presumably selected from among their
number.

On August 22, 1975, President White mdividually
wrote eight tenured professors, formally notifying them
that as a result of the discontinuance of several of the in-
stitution’s academic programs, their appointments on the
faculty of Cooper Union were terminated effective
August 31, 1976 Five of the professors made written re-
quest on October 28, 1975, for a hearing pursuant to the
principles and procedures concerning academic freedom
and tenure as set forth m appendix III of the faculty
policy manual It appears that the request was made di-
rectly to the Committee on Academic Freedom and
Tenure, which constitutes the hearing Committee once
the AF&T committee makes a recommendation for
formal proceedings approved by the president By letter
dated November 13, 1975, President White denied their
requests for a hearing, stating that “it 1s our considered
optnion that the action of the Board of Trustees to elimi-
nate degree programs i Mathematics, Physics, and Dis-
tributed Science was exclusively within 1ts area of re-
sponsibility,” and that, accordingly, a hearing under
these circumstances is netther appropriate nor required
by the terms of the governance The committee to which
the request for hearing had been made did not respond,
and, according to Professor Knapp, the matter was taken
out of their hands by President White before they re-
sponded.

On demal of a hearing, the five professors brought suit
in the Supreme Court, New York County, State of New
York, against Cooper Union (Baker v. Cooper Union of
Science and Art), alleging that they were entitled to an
mjunction agamst their terminations until they were
granted a hearing pursuant to article III of the manual to
determine whether their terminations were for adequate
cause. Cooper Union moved for summary judgment dis-
mussing the complaint on the ground there was no triable
1ssue of fact and that 1t was entitled to judgment as a
matter of law. President White submitted an affidavit 1n
support of the motion

In addition to asserting that the discontinuance of the
programs was not a ‘“‘change m academic program”
within the definition of “adequate cause for dismissal” in
appendix III, but, rather, mnvolved the elimination of
three entire academic degree-awarding programs, Presi-
dent White, in his affidavit, referred to two other pro-

ceedings 1n which the mstitution’s unilateral authority to
take this action was upheld. In one, the Acting Regional
Director for Region 2 of the NLRB dismussed a charge
filed by the CUFCT on February 5, 1979, claiming that
Cooper Union was required to negotiate with 1t prior to
making the decision to eliminate the programs. In this
dismissal letter dated April 23, 1975, the Acting Regional
Director stated, inter alia, “It appears that the decision
by the Employer to restructure the College and discon-
tinue certain educational programs was an entrepreneuri-
a] decision and therefore not one that required prior bar-
gamning with your orgamization,” citing General Motors
Corp., 191 NLRB 951 (1971). Other, unrelated allegations
were also dismissed by the Acting Regional Director in
the same letter. The General Counsel’s Office of Appeals
denied an appeal from the refusal to 1ssue complaint. In
the other proceeding, a justice of the same court dis-
missed an action brought by Cooper Union students in
the eliminated programs and alumni seeking to enjoin the
program eliminations until the affected students obtained
their degrees, the court recognizing that the trustees’ de-
cision was a proper exercise of its powers

In the Baker suit, Cooper Union’s motion for summary
Judgment was granted. After concluding that the appen-
dix IIT hearing procedures do not apply to plaintiffs’ situ-
ation, the court noted that even assuming plaintiffs had a
right to a hearing, it would result at most 1n an advisory,
nonbinding recommendation to the trustees. The court
also referred to Cooper Union’s “Charter and Indenture”
under which it 1s the trustee’s function to determine
whether, when, and what programs should be offered or
eliminated and their exclusive right to determine how the
objects and purposes for which Cooper Union was estab-
lished are to be mmplemented. The court added that “in
point of fact, the Trustees have often eliminated or im-
plemented programs in the past without first consulting
any other group at Cooper Union. In the past fifteen
years many similar changes have been made exclusively
by the Trustees.”

Among the other tenured professors terminated by
letter on the restructuring and program eliminations,
Professor of Physical Education Stephen P. Baker was
subsequently reemployed as the director of health and
recreation. The faculty neither participated nor voted on
the decision to terminate Baker or the others, nor did it
vote on Baker’s subsequent appointment.

By memorandum dated May 22, 1978, addressed to the
full-time faculty, President White dealt with the continu-
ing problem of the administrative structure and organiza-
tional location of the current faculty of Liberal Arts and
Science. He referred to a December 1977 request from
the academic deans, the provost, and himself to Profes-
sor Bowman to poll the faculty in the hope a generally
acceptable admimstrative solution could be achieved.
The president then described two resolutions adopted by
the faculty at a special meeting held in April 1978. The
first recommended incorporation of its members into the
degree-granting schools 1n varying and seemingly contra-
dictory numbers, and the second proposed establishing
the LA&S faculty as a nondegree-granting faculty and
appointing four members each to the Art and Architec-
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ture faculties and nine members to the Engineering facul-
ty.

The president went on to describe three other sugges-
tions as to placement, participation, and structure made
to him 1n the course of subsequent meetings be held with
the several faculty groups. These groups comprised 1n all
35 members of the Cooper faculties, including 10 from
Engineering, 5 each from the faculties of Art and Archi-
tecture, and 15 of the presently constituted faculty of
LA&S. The president next summarized the weight of
opmion of each group toward the five proposals, con-
cluding that a commonly supported solution was imposst-
ble to achieve at this time. President White found this re-
grettable and even harmful to the prospects for collegia-
Ity and a common purpose search for solutions. He
stated that in the absence of a coming together with the
faculty on this matter, ultimately an administrative deci-
sion must be made He tabled further consideration of
the matter until the fall when he would rerase it with
the hope that the differences between the several faculty
groups could be resolved.

Associate Professor of Art and Umon President
Eugene Tulchin testified that pursuant to article XXV,
“Meetmngs,” of the collective-bargaming agreement, ef-
fective March 1978, he had been meeting regularly with
Provost Kaplan. That article provided that the president
of Cooper Union, or a designee, and the president of the
CUFCT, or a designee, shall meet at least once each
month to discuss and consult on matters affecting the
terms and conditions of employment of bargaining unit
members and on any other matters related to the agree-
ment, unless both parties agree that no meeting should
take place 1n any particular month.

Along with 1ssuance of President White’s report to the
faculty in May 1978, on the continuing unresolved prob-
lems involving the LA&S faculty, union members among
that faculty were complaining to Tulchin that they were
disenfranchised and without a vote in the faculties and
requested him to do something now that they had a
union contract.

At one of their monthly meetings, Provost Kaplan told
Tulchin that he really did not want to be the acting dean
of the LA&S faculty and would love to be relieved. In
the light of the president’s memo, the union members’ ex-
pressions of concern for their participatory exclusion,
and the Provost’s desire to be reheved of his responsibil-
1ity, Tulchin now asked Kaplan if he was amenable to
working with the Union in solving this problem. The
Provost said he was.

Tulchin next obtained permission from the Union’s ex-
ecutive board to pursue this matter At his next meeting
with the provost, they agreed to proceed to seck a solu-
tion together and to keep their discussions completely off
the record. Tulchin asked Kaplan what absolute condi-
tions he needed to have that were not negotiable, so that
he would try and work out a solution incorporating that.
The provost said one condition would be that the hu-
manities group be an identifiable entity, and a second
condition was that the president would appoint a person
to be in charge of that group. Beyond that, the provost
said he was open to suggestions. Tulchin stated he did
not believe Kaplan’s absolute needs were unreasonable or

impossible to comply with and he went on to offer sev-
eral suggestions to the resolution of the problem

Tulchin’s ideas were discussed and, ultimately, agree-
ment was reached on the following terms. The science
faculty would return to the School of Engineering and
be assigned to that faculty, the other faculty members
would be assigned to the faculty of the School of Art,
School of Architecture, and School of Engineering in
numbers that would be reasonably equitable relative to
the numbers of full-time faculty in each of those schools,
and the person responsible for the humanities area would
be a member of the bargaining unit. On this last item, the
union position, as expressed by Tulchin, had been that 1f
the person to head the humanities was from within the
institution, and 1t was a full-time administrative position,
the Umon wanted an additional instructor hired to re-
place the successful candidate, but that if no replacement
was to be hired, then the position would be bargaining
unit work, and the occupant would be included in the
umt. Kaplan replied at a subsequent meeting that Cooper
Union did not wish to go outside and hire a full-time
person, nor did 1t wish to hire a full-time faculty member
to substitute, and then agreed that the person to head
this area would be included 1n the unit.

Tulchin and Kaplan next came to a further under-
standing 1n principle that the occupant of the position
would have a reduced teaching schedule and additional
pay, without getting into the spectfics. When each
voiced the view that the new head had to be acceptable
to his principal, the Union and the administration, re-
spectively, agreed that they would find a person accepta-
ble to both of them. They then reviewed candidates from
among LA&S faculty members, and, after Tulchin had
tentatively agreed on three names and felt out one but
was advised by the Umon’s executive board that in doing
so he had exceeded his authority, he later reported that
either of two candidates would be acceptable to the
Union, and the provost chose Professor Bowman from
that list.

Finally, Tulchin and Kaplan discussed the mechanism
for Professor Bowman’s achieving appointment to the
position. As Kaplan had nsisted on the incumbent being
appointed to the position, Tulchin suggested that the hu-
manities group nominate candidates. The provost guran-
teed that if Professor Bowman’s name was on the list of
nominees, he would be the individual selected. They next
discussed the appropriateness of the idea of the restruc-
turing being given to the Senate. Tulchin said he would
hine up the union votes in the Senate Kaplan said, “I
have a few chips outstanding there, and I can call them
on this 1ssue of the restructuring ” The two then rerterat-
ed their agreement and shook hands on the deal

These discussions took place prior to the Senate meet-
ing of January 19, 1979. Before that meeting, Tulchin
had met with other Senate members of a subcommittee
appomted by the Senate to recommend the restructuring
of the faculty of LA&S Tulchin and one other member
of the subcommttee were union executive board mem-
bers. The subcommuttee also included two other faculty
members, one of whom was not a member of the Union,
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and two students. The Senate contained at least one
other union executive board member.

At the meeting, Tulchin sat with Provost Kaplan (who
attended along with Deans Tan and Sadek) at one side of
a large square table. To Tulchin and Kaplan’s surprise, in
addition to the subcommittee’s proposal, appendix A, the
Senate was presented with another recommendation, ap-
pendix B, emanating from the LA&S faculty. One major
difference between the two was that the faculty’s pro-
posal provided that the head of a reconstituted human-
ities group be a dean, a title expressly excluded from the
certified bargaining unit, while the subcommittee’s pro-
posal listed the head as an elected coordinator. Tulchin
testified that the provost expressed himself in strong lan-
guage critical of the faculty members who had reneged
on a promise to him to go along with the understanding.
With certain changes, among them regarding nomencla-
ture—Tulchin getting the provost’s approval in a side
bar conversation for giving the new humanities grouping
the title of department and then speaking up in favor of
such language—a third recommendation, appendix C, re-
taining most of the concepts of appendix A, was adopt-
ed.

It provided that the physics, chemistry, and mathemat-
ics faculty would become members of the faculty of the
School of Engineering; humanities, social sciences, and
art history faculty would constitute the faculty of hu-
manities—with the understanding it would be a depart-
ment with its own department head, elected for a 3-year
term; members of the department would be assigned to
the three schools in a manner, if possible, reflecting their
preferences, with full voting rights in the school assigned
and functioning under the governance; members of the
three schools would participate in the department’s cur-
riculum committee; department members’ recommenda-
tions would be sought on appointment, reappointment,
promotion, and tenure as required by the Cooper Union-
CUFCT agreement; the chairperson (or department
head) would meet regularly with the three deans, be ex-
officio member of the three schools and their administra-
tive committees, and preside over departmental meetings,
handle teaching assignments and scheduling, handle stu-
dent matters, and recommend a draft departmental
budget and monitor the budget approved; governance
changes would reflect the foregoing and the humanities
faculty would draft its internal rules or bylaws compati-
ble with the collective-bargaining agreement.

About a week after the Senate meeting, Tulchin and
Kaplan met again to discuss the terms and conditions
under which Professor Bowman would hold the position.
They agreed that the additional salary for the depart-
ment head of humanities would be $5000 and that the re-
duction in workload would be slightly less than half the
normal teaching load.

By memorandum dated February 21, 1979, President
White addressed the Cooper Union faculties about the
reorganization of the Liberal Arts and Science faculty.
The reorganization follows in every respect the deal
made between Tulchin and Kaplan as adopted by the
Senate. The chemistry, mathematics, and physics aca-
demic staff will become members of the faculty of the
School of Engineering, and the humanities and social sci-

ences academic staff will become members of the three
degree-granting faculties. Given the present level of
staffing, four will become members of the Engineering
faculty and two each will join the Architecture and Art
faculties. These assignments will reflect balanced repre-
sentation of the two disciplines and individual prefer-
ences. They will carry the full privileges of those facul-
ties.

The humanities and social science group, for their own
administrative and curriculum planning purposes, will be
designated as the humanities department. A member is to
be nominated by them to the president for appointment
to a 3-year term as chairperson. The chairperson’s re-
sponsibilities follow those specified in the Senate resolu-
tion. On curriculum matters, departmental faculty will
serve on the other schools’ committee, and representa-
tives from those schools will participate in its curriculum
considerations.

Certain governance changes were recommended relat-
ing to enlargement and cross-representation on school
curriculum committees and the chairperson’s inclusion
on administrative committees. The president ended by
expressing his gratitude to the student-faculty Senate for
the diligent, evenhanded, and openminded assistance
they provided in structuring this reorganization.

Provost Kaplan, as departing dean, next called a meet-
ing of the humanities faculty pursuant to the president’s
request to receive nominations for the position of chair-
person and preferences on assignments. Professor Rich-
ard S. Bowman was the only candidate nominated and
received the faculty’s unanimous vote for the position.
Shortly afterward, President White appointed Bowman
as chairman of the department.

Humanities Professor Gatza, CUFCT treasurer and
member of its executive board, corroborated, in broad
outline, Tulchin’s testimony, in particular, as to his repre-
senting, reporting to, and receiving input from the
Union’s executive board on his negotiations with the pro-
vost regarding restructuring of the humanities grouping
with a head recommended by them and to be included in
the bargaining unit. Associate Professor of Architecture
Wurmfeld, union executive board member and member
of the Senate, also confirmed that the Senate in January
1979 implemented and formalized an administration-
CUFCT agreement on humanities restructuring. As testi-
fied by Wurmfeld, through the fall of 1978 the Union’s
executive board had debated the best resolution of hu-
manities structural requirements and kept abreast from
Tulchin’s reports of his meetings with Kaplan and ulti-
mate commitment, including its submission to the Senate
where the Union’s board members on the Senate would
vote as a group. The Union’s executive board also later
came to a consensus to support Professor Bowman as
chairman and authorized Tulchin to propose Bowman in
his meetings with the provost.

Provost Kaplan denied that Tulchin ever advised him
that he was negotiating with him during the course of
their frequent meetings held with respect to the 1979 hu-
manities restructuring and the selection of a chairperson
for the new department. Yet, Kaplan’s testimony other-
wise appears to corroborate various facets of Tulchin’s
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narrative regarding the nature of their discussions. Thus,
Kaplan recalled seeing Tulchin fairly often during that
period. He also confirmed Tulchin’s claim of influence 1n
the Senate’s consideration of selection of a chairperson
and therr narrowing consideration between the two of
them to Professor Bowman and one other professor. At
one poimnt, Kaplan testified that without explicitly setting
it forth, “I think he [Tulchin] understood that I under-
stood that there were a number of members of the execu-
tive board of the Union on the Senate, and he was on the
Senate too, so that he had some influence with those
people.” It is also clear that Kaplan did not specifically
deny holding discussions with Tulchin at or before the
January 1979 Senate meeting with reference to the form
the restructuring should take. Neither did Kaplan explamn
why it was Tulchin, in particular, with whom he was
meeting alone on a frequent basis or why the subjects of
their discussions related to the choice of a humanities de-
partment head and the restructuring of the humanities
grouping. I am compelled to conclude on the record
before me that Tulchin’s testimony 1s basically accurate
and that Kaplan was well aware that Tulchin was repre-
senting the CUFCT and he was representing the admin-
istration in their off-the-record discussions, that they in-
cluded reaching agreement on the form of the restructur-
g of the faculty of LA&S, including unit inclusion of
its new head, and the manner in which the faculty input
into these decisions would be expressed and approved

F. Adoption of the 1978 Governances

In 1975, at President White’s direction, his assistant
and secretary to the board of trustees, Callcote Kindler,
compiled a single document bringing up to date the 1964
governances by inserting on typed pages all amendments
made between 1964 and 1975 to the governances. She
did this by reviewing the minutes of the faculty meetings
contaming amendments they adopted and trustees’ min-
utes approving the various amendments. She also crossed
out those words and sections in the original which had
been changed or modified, and referred to the appropri-
ate amendment appearing on the following page. These
handwritten crossings out and some notations were made
by Kindler, and others were made by the president and
represented his interpretation of application of the gover-
nances to the new structural change in 1975 when the
three schools and faculty of LA&S were created. The
president consulted with the provost on these interpreta-
tions.

The governance documents with the insertions,
amendments, and interpretations remained solely in the
possession of the admimstration for 1ts use, and were not
made available to the faculty, although, as earlier indicat-
ed, from time to time President White requested the fac-
ulties to address major revisions of the governances in
light of the restructurings, particularly those in 1975.

According to Union President Tulchin, corroborated
by Provost Kaplan, after the 1978 collective-bargaining
agreement was executed in March of that year, the two
of them got together pursuant to its terms to make
changes 1n the governances to bring them into conformi-
ty with article XXIII of the agreement and to make
minor changes to bring them into conformity with the

existing structural organization of the institution. Article
XXIII provided: “The application of the Governances
shall not affect subject matters covered under this Agree-
ment. In other matters (1.e., matters which do not fall
within the definition of ‘Terms and Conditions of Em-
ployment’), the Governances of each faculty (ie., Art,
Architecture, Engineering) as they currently exist or, n
the case of the Arts and Sciences Faculty, as established
mn the future, shall remain 1n full force and effect pursu-
ant to the terms of each Governance, respectively.” In
meeting with the provost, Tulchin was acting under au-
thorization by the Union’s executive board to conduct
negotiations, including those relating to the governances.

For the first time, a member of the faculty, Tulchin,
saw a compilation of all of the governances, as amended
since 1964, in one document. Together, he and Kaplan
reviewed the amended and revised compilation for the
purpose of seeking agreement on those portions which
affected terms and conditions of employment dealt with
in the umon contract, removing them from the gover-
nances, and to arrive at an agreed-upon version of the
governances. Both Tulchin and Kaplan made markings
on the document as they went along, reflecting their
agreements on deletions and modifications 1n language of
the governances

According to Tulchin, he and the provost worked
from the onginal compilation of 1964 governances with
changes and typed revisions contammed in a loseleaf
bound folder and bearing the title “Faculty Governance
and Interpretation June 1975 ” Provost Kaplan believed
the working document he and Tulchin reviewed was a
Xerox copy of the looseleaf bound volume. I conclude
that Tulchin rather than Provost Kaplan 1s correct here,
and that, indeed, the two of them were working from
and worked up the original compilation of materals.

During their discussions, at least one difference arose
between them, regarding the continued inclusion of the
administrative committee in the governances. The Union
wanted the committe abolished and the Provost coun-
tered that if the administrative committee was removed
then the curriculum committee should also be out. Tul-
chin objected to this latter proposal. As a result of their
continued negotiations over the matter, a compromise
was reached whereby the administrative committee was
retained 1n all school governances but certain preexisting
language providing that “the activities of the members of
the committee shall reflect the interests of the Faculty
[and] . . shall seek to interpret these interests to the
President through the Dean or through representative on
the Senate” was deleted.

The end result was that Tulchin and Kaplan reached
agreement on all changes and modifications, a clear copy
of the revised governances was prepared, 1t was checked
over, and a covering letter to accompany 1ssuance of the
new governances was prepared, dated September 12,
1978, signed by Tulchin, as president of the CUFCT, and
White, as president of the institution, and was attached
to the front page of the new governances. The letter
noted, inter alia, that the governances were 1in conform-
ance with article XXIII of the agreement, and that
changes were made to bring them into conformity with
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article XXIII and with the existing structural organiza-
tion of the Cooper Union.

Among other changes which appear in the 1978 school
governances are the following: In article I three mem-
bers of the adjunct teaching staff, elected by all part-time
teachers for terms of 1, 2, or 3 years, are included as
members of the faculty; ex-officio members, including
the president, all deans other than of the school itself,
and adjuncts, are specifically denied the vote; officers of
the particular faculty now include a parliamentarian; stu-
dents shall be represented at faculty meetings by three
student members of standing committees elected by such
students and they shall have a vote each; one alumnus as
representative from the Alumni Association shall attend
faculty meetings, without vote; deleted are paragraphs
describing the faculty members’ advisory responsibility in
recommending appointments and promotions of depart-
ment members (covered in the collective agreement) and
department heads (eliminated in the early 1970s); deleted
in article V are references to the committees on calendar
and schedules (covered in part in an academic calendar,
article IV, of the collective-bargaining agreement) and
Academic Freedom and Tenure (covered in an “Aca-
demic Freedom and Responsibility,” provision, article II,
which tracks to a considerable extent the substance of
the academic freedom described in appendix III to the
1964 faculty policy manual and in other articles dealing
with dismissal of tenured faculty, article XIX, discipline,
article XX, and grievance and arbitration procedures, ar-
ticle XXII, which permit grievances and, if unresolved
after two preliminary steps, arbitration of all unresolved
disputes concerning the application, the interpretation, or
the reasonableness thereof or other claimed violation of
any term or condition of the agreement, not excluding
disputes concerning dismissal or discipline for conduct
claimed protected under article II); committees now in-
clude as ex-officio members alumni representatives and
student representatives; the Senate includes two faculty
members elected by each school’s faculty, including the
faculty of LA&S (still in existence at this time in 1978),
two elected student undergraduates from each school,
the ex-officio members, the president and school deans
shall be nonvoting members, and the term of faculty
members is to be 3 years except at the first election one
member from each faculty to be elected for 2 years and
the term for student members shall be 1 year; each com-
mittee, in addition to including the school’s dean, the
dean of admissions and records, and alumnus, as ex-offi-
cio novoting members, also includes two full-time facul-
ty, one part-time faculty, and one student, except that the
dean chairs the administrative committee and votes and
on all committees except administrative, and the chair-
person shall be a full-time faculty member.

G. Current Complement of all Employees and
Students by School

In July 1980, at the time of Cooper Union’s withdraw-
al of recognition from the CUFCT, the School of Engi-
neering had a complement of between 30 and 35 full-
time faculty, including a handful of humanities faculty
assigned to the school, the School of Architecture had
approximately 9 full-time faculty, including 2 humanities

members assigned, and the School of Art had approxi-
mately 8 full-time members of the Art faculty, including
2 humanities faculty assigned. In the 1981-1982 academic
year, the student body, institutionwide, comprised ap-
proximately 1000 undergraduate students, including 175
in the School of Architecture, 420 in the School of Art,
and the balance, 405, in the School of Engineering.

In addition to full-time faculty, there were adjunct fac-
ulty hired in each school from time to time to teach indi-
vidual courses and relieve full-time faculty on leave of
absence or sabbatical leave for a semester or academic
year. At any one time, adjuncts probably equaled or ex-
ceeded the number of full-time faculty. Professor Wurm-
feld estimated that in the School of Architecture alone,
anywhere between 20 and 50 adjunct faculty had been
hired in the 10 years since he became a full-time member
of the Architecture faculty in 1972.

Besides full-time and adjunct faculty, the institution
also employed shop and laboratory assistants or techni-
cians, four to five shop assistants and a shop supervisor
in the School of Art alone, a small complement of pro-
fessional and clerical library employees, administrative
assistants and clerical support employees for the deans
and other administrators, and a maintenance staff.

H. Administration of the Library System After 1976

1. Cooper Union’s entry into the library consortium

Until 1977, Cooper Union maintained its own indepen-
ent library services. A working collection for Art, Archi-
tecture, and Engineering was (and is presently) located
on the first floor of the Foundation Building. Library
services were under the direction of a head librarian,
who was assisted by a number of assistant librarians, a
few clerks, and a complement of student part-time work-
ers.

By memorandum dated March 14, 1977, President
White, in an attempt to dispel rumors of the elimination
of library services at Cooper Union, disclosed to the
Cooper Union community for the first time that there
had been discussions among Cooper Union, New York
University, and The New School for Social Research
(including Parsons Institute of Design) in order to ex-
plore the possibility of entering into some sort of cooper-
ative library arrangement.

In a letter to President White dated April 20, 1977, re-
sponding to his invitation made at a meeting with stu-
dents and faculty on March 24 to express their views on
the matter, the faculty of the School of Art transmitted a
resolution adopted unanimously at its regular, semiannual
meeting held on April 19, including, inter alia, the con-
clusion that in order to preserve the viability of their
educational programs, the jurisdiction over the Cooper
Union library should remain exclusively with Cooper
Union and no part thereof is to be delegated outside this
school.

At the meeting with faculty, President White gave a
capsule history of the discussions underway among the
three institutions to enter a cooperative venture and to
computerize their collections, including the solicitation
of grant money to finance the venture. He assured the
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faculty that they would have adequate opportunity to
give advice before the arrangement was completed, but
that the final decision would be made by himself and the
board of trustees. It was 1n this context that the Art fac-
ulty adopted their resolution.

In response to that resolution, White assured the facul-
ty by letter of April 25 that under any plan Cooper
Union would retain full jurisdiction over it own library,
and the other concerns expressed 1n the resolution would
be satisfied. But White now advised, “As soon as an
agreed upon proposal is reached the faculty and stu-
dents will be informed and your suggestions given se-
rious consideration.” (Emphasis added )

In a formal 7-page document transmitted to the
Cooper Union community under date of May 5, 1977,
White set forth the basic plan for possible cooperative
delivery of library services among the three institutions,
and welcomed all suggestions and recommendations
which would be seriously considered by the administra-
tion and trustees. A deadline of June 1 was set for re-
ceipt of all comments. At the heart of the agreement was
NYU’s undertaking the purchase and cataloging of all
new materials, installing an automated, on-live circula-
tion system, and including the Cooper Union and New
School libraries 1n 1ts own computer output microfilm
catalog program. These services were to be provided for
a fee to be paid by Cooper Union and New School. All
libraries of the three schools except certain NYU profes-
sional school libraries were to open to normal access by
all students and faculties at the three institutions. The
agreement delegated administrative responsibility and au-
thority for all library operations at Cooper Umon and
New School to the dean of libraries at NYU, on behalf
of and subject to the approval of each school president—
thus, the Art faculty’s concern over loss of jurisdiction
by Cooper Union over its library The agreement was to
terminate after 3 years on August 31, 1980. It was later
extended 1n 1979 to August 31, 1983

At a special meeting on May 17, 1977, the faculty of
the School of Architecture unanimously adopted a reso-
lution critical of the minor consideration given to the
educational aspects in the president’s report. In 1ts letter
to the president informing him of the resolution, the fac-
ulty also advised of a resolution unamimously adopted on
April 28, requesting the formation of an elected library
committee. The faculty now requested that the presi-
dent’s report of the agreement not be implemented until
the formation of this committee and 1its study of the pro-
posal. At this time, and since 1976, an ad hoc library
committee had been serving, appointed by the president.
It was not until 1980 that the administration approved a
Senate plan for a new faculty-student selected hbrary
committee.

In a letter to the trustees dated May 24, 1977, Profes-
sors Richard Bowman, the chairman of the library com-
mittee, and Thaddeus Gatza of the humanities faculty
urged that no decision be made on the cooperative li-
brary services proposal until all the faculties had ade-
quate time to study it and respond with suggestions and
recommendations. The letter agreed that the June 1
deadline for comments was impossibly abrupt and pre-
cipitous, given the limited time in May for last classes,

final exams, senior grades, and end of month holiday.
The letter further claimed that the administration had
achieved the May 9 proposal while rejecting the involve-
ment of its own professional librarians, faculty library
committee, and faculty and student body in general. It
(the administration) had done so with the argument that
there was nothing to discuss until a foundation respond-
ed with an award to the application for a grant. The
letter went on to raise a number of questions, among
them ones regarding the ultimate disposition of the
48,715 volumes in the humanities, social sciences, general
science, and mathematics categories, and whether an
adequate working collection would be retained on site.
Two other members of the four-member library advisory
committee, as well as other influential faculty members,
jomed the protest by separate memos and letters 1n the
period of late May to June 1.

Union President Tulchin also requested an opportunity
of Provost Kaplan to discuss the library venture as
having a sigmficant impact on terms and conditions of
employment and on March 11 urgently requested a meet-
g to discuss the matter. There 1s no evidence that the
Union had any separate opporunity to contribute com-
ments other than that provided to the faculty generally
as described.

2. Contmuing faculty-administration conflict over
the consortium

In spite of this overwhelming faculty sentiment oppos-
ing entry into the consortium without adequate faculty
deliberation and consideration, the agreement, without
change, was executed by Presitdent White on June 16,
and by the other two presidents on June 16 and 17, 1977,
and shortly thereafter at its July meeting was approved
by the Cooper Union board of trustees.

Faculty opposition to the consortium continued una-
bated There were faculty expressions of concern and
disapproval when the head librarian informed the mem-
bers of the library committee in May 1978 of the stand-
ing orders of books dropped and the over 100 periodical
subscriptions not renewed for 1978. In November 1979,
the faculty members of the president’s hibrary advisory
commuttee presented to the administration a draft recom-
mendation for changes in and discontinuance of certain
procedures under the library agreement. These included
the return to Cooper Union of the placement and proc-
essing of all purchase orders for new materials, the re-
viewing and cataloging of new materials by Cooper
Union library personnel, no transfer of any matenals to
the NYU Bobst library, the return of the administration
and authority over Cooper Union’s library to Cooper
Union, and the renegotiation of the annual payments of
more than $40,000 to NYU as Cooper Union’s share in
the library consortium.

The draft recommendations had earlier been presented
to the NYU library dean. In an August 1979 memoran-
dum that dean castigated the committee for proposing
“the reversion to a completely localized library operation
at Cooper Unmion while retamning full access and privi-
leges at NYU Bobst Library for Cooper Union’s faculty
and students” and he suggested such an approach was
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contrary to the basic purpose and objective of the con-
sorttum. He hoped that dialogue with the committee
would turn to matters of substance in implementing the
objectives of the agreement.

Both the faculties of the Schools of Art and Engineer-
ing advised the NYU library dean that they had unani-
mously adopted resolutions at their fall 1979 meetings
supporting in general the draft recommendations of May
1979 of the library advisory committee As noted earlier,
mn 1979 the agreement was extended without change in
substance, for an additional 3-year period, to August 31,
1983.

Earlier, in June 1978, President White informed the -
brary committee that the position of head librarian had
been eliminated, effective July 1. The notice also advised
that the administration was advertising for a librarian
specializing 1n engineering and science 10 replace a retir-
ing assistant, and, further, that a librarian would be se-
lected shortly to perform onsite administrative and co-
ordinating duties under the NYU dean’s supervision A
week prior to this written announcement to the commait-
tee, 1ts then faculty chairman, Professor Ralph Knapp,
had been summoned to the president’s office and told of
the decision to eliminate the head librarian position and
retire the incumbent. Knapp asked if financial provisions
had been made for the head’s last year and White said he
would receive his full salary for that year Professon
Knapp testified to s discomfort and difficulty it caused
him with the committee arising from what he perceived
as a muscharacterization as to his participation m these
matters when, at the foot of his memo to the commuttee,
the president stated, “Your chairman was consulted on
this matter 1in advance.” Knapp testified he believed the
president took advantage of him in that statement when
he had only been informed of decisions already made

At the hearing the parties entered into a stipulation. (1)
that Cooper Union decided to institute a new position of
coordinator of library services and established the job
duties of the position; (2) the institution negotiated with
the Union the salary for that position, with the under-
standing that a portion of that salary would be that
which the person had earned in her position as Iibrarian,
and 1n addition an added sum for performing administra-
tive duties of the position; (3) the institution furnished to
the Union at its request a description setting forth the
duties of the new position; (4) Union President Tulchin
sought to have a search made for a coordmator to avoid
the possibility of a sex discrimination charge in discus-
sions with the provost; (5) a search was made, and a
Mrs. Vajda, an assistant librarian, was selected for the
new position.

In January 1980, the new president, Bill Lacy, ap-
proved 1n writing to the chairman of the student-faculty
Senate the Senate’s motion to establish an ad hoc library
committee, and to include the appointment of the present
faculty members of the president’s library advisory com-
mattee. Lacy noted that while these members were ap-
poimnted by the president, they were elected by their re-
spective faculty constituencies. He approved the change
immediately. The Senate committee which had been ap-
proved at 1ts October 30, 1979 meeting had heard Profes-
sor Hans Haacke, the then library advisory committee

chairperson, severely criticize the admunistration for its
failure to fulfill the mandate of the committee to advise
on the establishment of policies and procedures to pro-
vide a more excellent, efficient, and economic library
service by 1ts and the NYU dean’s withholding relevant
information from 1t and by excluding it from specified
mmportant policy discussions, 1 particular the 3-year ex-
tension of the consortium agreement while the commit-
tee was drafting recommendations for what 1t assumed to
be the eventual negotiation of the agreement. The deci-
sion to establish the ad hoc committee was viewed
during the debate as enhancing the faculties’ role and po-
tential influence on the library consortium policies. The
record contains no evidence that faculty influence in-
creased or was felt after the establishment of the ad hoc
committee.

3. The work of the library staff and their relations
to faculty and students in work study programs

The certified unit includes librarians and assistant li-
brarans.

Assistant hibrarian Irene Perry testified that she was
hired by Vajda in July 1980 Her specialty 1s in engineer-
ing. There are two other assistant librarians, each having
a different subject specialty. The staff also includes 3
full-time clerks, 2 part-time clerks, and 15 student part-
time workers.

Perry spends 3 hours a day providing reference assist-
ance and research assistance in engineering and general
reference areas. The other 4 hours of her workday are
divided among her other responsibilities. These mclude
collection development 1n engineering, stock mainte-
nance, maintenance of the card catalog, processing of
new acquisitions, serials (periodicals), and documents,
handling of student workers, and advising and assisting
the lhibrary coordinator in the preparation of reports and
project planning in her capacity as haison with NYU -
brary and technical liaison with 1ts engineering school.

The three full-ime clerks have a number of different
duttes: one works at the circulation desk, charging and
receiving books and entering data into the circulation
computer; another 1s secretary for the library, physically
processing books and the periodical collection, and per-
forming other miscellaneous clerical duties; and the third
acts as assistant to the coordinator, placing book orders,
handling petty cash, and doing some accounting

One of the two part-time clerks assists in the shde li-
brary, typing headings and mounting shdes, and the
other 1s the evening circulation attendant. The library
opens at 8:45 a.m., Monday through Friday, and closes
at 10 p.m. on Monday, 8 p.m on Tuesday and Thursday,
and 6 p.m on Wednesday and Friday.

All of the clerks report to Vajda. The coordinator
hires them, gives them time off from work, keeps their
time records, schedules their work hours and days, and
disciplines them when deemed necessary. Perry does not
prepare any work evaluation of the clerks, and has never
recommended a clerk’s promotion or removal. Once a
week, on Monday evenings from 5 to 10 p.m, Perry is in
charge of the library in the absence of Vajda. During
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Vadja’s summer and other vacation time, the three assist-
ant librarians rotate as librarian in charge.

At the direction of Vajda, Perry, along with the other
assistants, has helped tram the part-time clerks. It appears
that the jobs of both the full- and part-time clerks are
quite routine 1n nature. A very small percentage of
Perry’s time—Iless than 10 percent—is spent instructing
clerks 1n particular work tasks. On one occasion, in the
spring of 1981, her recommendation to terminate a full-
time clerk for an unreported absence of several days was
not followed. Instead, the individual was warned and
docked pay for the absence. Perry, as most senior assist-
ant librarian, neither hired nor recommended hire of the
other two assistant librarians. In the case of one of them,
with whose hiring she was famuiliar, no faculty participat-
ed 1n interviewing or recommending hire Perry does not
sit on any governance committee of the institution, Dean
Tan having denied a request made by the library coordi-
nator, Vajda, that she sit on the School of Engineering
curriculum committee.

The parties stipulated that the three assistant hbranans
receive substantially equivalent salaries and the library
coordmator earns a substantially higher salary.

Of the approximately 15 part-time students, half at the
time of the hearing were 1n a work study program, with
80 percent of their salaries paid by the institution’s finan-
cial aid office and 20 percent paid out of the library
budget. Their work applications are screened by the aid
office which applies a need criterion to them.

Approximately 25 students apply for these positions
each semester. Perry interviewed each of the candidates
for the fall 1981 semester, questioned them about their
work background and the hours they were available for
work, and then recommended for hire to Vajda the 15
students who were ultimately employed.

There is relatively high turnover among the students,
5 of the 10 imtially hired in the fall of 1981 having been
replaced before or at the completion of their work term
Perry’s recommendation not to continue two students in
the second semester of the 1981-1982 school year was
followed by the coordinator. While employed they
check 1dentification of library users and see that books
are not removed without authorization. They also act as
pages placing books back m their proper places on the
library shelves. The students are not assigned to work
for a particular assistant libranan.

Perry tramns the students, providing them with a
manual describing the two different functions and regu-
larly checking to see they are doing their job correctly.
Vajda also participates in the day-to-day traming of the
students Perry and Vajda together review work per-
formance to determine whether students who wish to
return are retained for the second semester in a school
year. Perry also mamntams time and attendance records
on the students except for the student assistant 1 the
slide Iibrary, who reports to another assistant hbraran 1n
art, and, when students are late or absent from work
without excuse three times, has, with the concurrence of
Vajda, terminated them 1n accordance with the disciph-
nary regulation set forth in a wrtten instruction sheet
provided the students on their commencement of em-
ployment. Perry updated and thoroughly rewrote the in-

struction sheet which, with the approval of Vajda, was
thereafter posted. The updating clarified the penalty for
unexcused lateness or absence from work.

Perry spends approximately 5 percent of her time eval-
uating, interviewing, monitoring, and working with the
student assistants. The students are paid an hourly sti-
pend of either $3.50 or $3.65. Further, unlike the librar-
ians, who receive an annual salary paid monthly, at a
substantially higher rate of pay, they receive no fringe
benefits and only 2 of the 15 student workers continue
working during the summer recess The assistant librar-
1ans receive a paid vacation, sick leave, and medical 1n-
surance, among other fringe benefits.

None of the librarians employed by Cooper Union are
members of the faculty nor do they participate in gov-
ernance committees. Neither the librarans nor the facul-
ty supervise or evaluate the work of the other nor does
erther have anything to do with determining the vacation
schedule, salaries, fringe benefits, overtime hours, or any
other terms or conditions of employment of the other
They, of course, do come into professional contact and
work relationship from time to time in terms of faculty
recommendations on additions to the collections in their
subject fields and in faculty arrangements to use or
borrow texts or books in the collections

1. Faculty Participation in Academic Matters
1. Administrative matters

a. Appointment of presidents, deans, and other
adnunistrators

In 1968, the minutes of a joint faculty meeting held
that September report that the then chairman of the
board of trustees addressed the members present, inform-
ing them that following the sudden death of President
Humphreys, Dean Teller had been appointed administra-
tive head of Cooper Union and had agreed to serve up
to 90 days in that capacity while the trustees continued
their search for a new president. Dean Teller then made
further remarks, including an announcement of the for-
mation of an advisory committee to the board of trustees
for the selection of a president, composed of division
heads, heads of departments, and three faculty members,
one elected from each academic division President
White was ultimately selected as the new president by
the trustees sometime thereafter It 1s clear that the divi-
ston heads referred to administrators of the divisions
(schools) of the nstitution, holding broad managerial re-
sponsibilities

When President White submutted his resignation 1n
1979, the trustees retained an executive search firm to
assist 1n the preliminary screening process. The Senate
minutes of March 13, 1979, include reference and discus-
sion of a report by Provost Kaplan of the mnstitution’s ex-
ecutive search. The “weeding out” process being con-
ducted by the search firm was then underway, 80 appli-
cations having been received 1n response to an ad ap-
pearing 1n the New York Times. Kaplan indicated 1n re-
sponse to an inquiry that the Senate would have mnput 1n
the selection process. The mput of the faculty-student
Senate ultimately took the form of conducting interviews
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of the two final candidates and endorsing the selection of
the candidate who was chosen as the president to suc-
ceed White, Bill Lacy The July 16, 1979 letter to the
chairman of the board of trustees endorsing Lacy’s selec-
tion shows that due to the fact that the meeting with the
two candidates took place during the summer, 12 faculty
members, not all of whom were duly elected Senators,
participated.

The 1978 governance provides that when faced with
the task of filling the office of president, a commuittee
shall be formed consisting of the heads of educational
divisons and the vice president of business affairs. This
committee shall submit a list of qualified candidates to
the trustees for their consideration. Thus, faculty were
excluded from the process, except for the lmited role
the Senate was permutted to play, and except for some
reference in the minutes of the engineering administrative
commuttee meeting of February 12, 1979, to the Dean’s
solicitation of Engineering faculty mput 1n the selection
process and a reference to the fact tha. names of candi-
dates could be directly submitted to the trustees, dean,
and the administrative commuttee.

According to Professor Hans Haacke, whose testimo-
ny i this regard went largely unrebutted, there were a
number of instances when the faculty was not consulted
concerning the appointment of admnistrators. The posi-
tion of provost was created and filled in 1970 or 1971
without input of the faculty. The position of dean of the
School of Architecture was created and filled in 1975
without faculty input The position of associate dean for
health, recreation, and safety was created and filled 1n
the late 1970s without faculty consultation. The position
of dean of admissions and registrar was created and filled
in the early 1970s without faculty input When Dean
Sadek left his position as dean of the School of Art
during the 1980-1981 academic year the faculty was not
consulted. Testimony supported the conclusion that
Sadek resigned under fire after a private consultation
with the president following his meeting with a delega-
tion of students demanding Sadek’s resignation. Sadek
subsequently returned to full time teaching and, effective
in the fall of 1981, was appointed director of the design
center of Cooper Union, a unit of the institution estab-
lished in approximately 1979 to perform typesetting and
typographic work for in-house publications as well as for
nonprofit outside clients. The faculty had no role mn es-
tablishing the design center, the creation of which had
been mitiated by Sadek when he was still Art School
dean. Neither was the faculty consulted on Sadek’s ap-
pointment following his resignation as dean.

Following Dean Sadek’s resignation, m accordance
with the 1978 governance, Professor Corwin, as senior
member of the Art School faculty, became acting dean.
As semor member Corwin also served as chairperson of
the three-member governance committee which made a
search for a new dean and presented one candidate, Lee
Ann Miller, who was in fact appointed dean of the Art
School

In 1972, at a time when the School of Engineering had
been restructured as a division, the faculty participated in
a division meeting held on October 25, which, inter alia,
voted to recommend to the administration a successor

head of the division to succeed then Dean Vopat. The
minutes disclose that the faculty first voted unanimously
to define the word “majority” m the rules previously
adopted for the election of a slate for division head to
mean a majority of the faculty members of the division.
Next, as a result of a spht first ballot, the two candidates
receiving the least votes were eliminated. A second
ballot yielded seven votes for Tan, nine for Wallace, and
lesser votes, five and six, for the two other remaining
candidates. The members then unanimously approved
Tan and Wallace as the slate for head of the division. Al-
though receiving two fewer votes, Tan was selected by
the administration as division head.

The manner of faculty participation 1n the selection of
Professor Bowman as departmental chairman of human-
ities, on the 1979 restructuring has been reviewed supra.
During the 1980-1981 academic year, President Lacy
asked Bowman to step down as chairman and Bowman
readily acceded to the request, resigning his position as
head of the department effective with the end of the
year. Bowman’s successor was chosen under the follow-
ing circumstances. As explained by Professor Gatza, the
full-time members of the department constituted a search
committee, there was a chairman of that committee, and
applications for the position were solicited by advertise-
ment. The committee reviewed the applications and,
based on professional judgments as to their qualifications,
mterviewed some of the applicants. Subsequently, at a
meeting held with President Lacy, the committee mem-
bers rejected all applicants. Finally, during the summer
of 1981, the search committee agreed to the professional
qualifications of a Professor Michael Sundell, not then a
member of the faculty. Each member of the commaittee
wrote President Lacy, with a consensus 1n favor of Sun-
dell, and Sundell was appointed.

b. The administrative committees

The charge of this committee has been described supra
and did not change i substance in 1978. Prior to 1978,
the commuitte in each school (or division) consisted of the
dean, as chairperson, and the heads of department. Fol-
lowing the 1ssuance of the 1978 governances, the School
of Engineering committee now comprised the dean, as
chairperson, and, as revised unilaterally by the Dean on
an interim basis, one elected member from each Engi-
neering discipline. The School of Art and Architecture
committees were changed to include, in addition to the
dean chairperson, two full-time faculty, one part-time
faculty, one student, and one graduate, with only the
representative for the Alumm Association not having a
vote.

At the April 12, 1977 meeting of the Architecture
School commuittee, 1t received nominations for adjunct
faculty representatives to the curriculum and academic
standards committees to be voted on at the April faculty
meeting. Dean Hejduk also presented the March minutes
of the curriculum committee in which various curricu-
lum changes were approved by the sole vote of the full-
time faculty members 1n attendance, the chairman only
voting in case of a tie. The Dean then moved that the
actions of the curriculum committee be endorsed and
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presented to the School of Architecture faculty. The
motion passed. Also discussed were requests that the
committee support the school’s funding of matenals for
student construction of drafting area enclosures and that
a committee be established to determine future Cooper
Unton exhibitions and publications.

Thereafter, no meeting was held of the Architecture
School administrative committee until April 9, 1981, 4
years having elapsed without a meeting. As explained by
Professor Wurmfeld, the chairman of the Architecture
School curriculum committee during the same 4-year
period and a member of the administrative committee
from 1978 to 1981, 1t was the dean’s prerogative to call
the meeting. It was also the dean who prepared and con-
trolled the agenda of items to be considered at the meet-
ing. The dean failed to call any meeting. On one occa-
sion, in 1979, Wurmfeld, as chairman of the curriculum
committee, had forwarded to the dean and administrative
committee members minutes of a curriculum meeting at
which curriculum changes had been approved. No ad-
ministrative commttee meeting was held; instead, the
dean took these changes directly to the faculty with his
recommendation for approval; they were approved by
the faculty and then implemented by the administration.
Among the changes approved were ones dropping social
science and philosophy from the first year and adding
them to the third year; expanding the credits for the in-
troductory first year architecture courses from 4 to 5
each semester; reducing general studies electives from 6
to 3 credits each semester in the third year; reducing the
fifth year thesis course credits from 10 to 9 each semes-
ter and adding for the fifth year a requirement for a 2
credit advanced course each semester dealing with the
relationship between architectural space and some other
discipline in the humanities; and a restructuring of the
elective history of architecture program by announcing
an attempt to coordinate these courses into a sequence of
offerings on a biannual cyclical basts.

Finally, an Apri 9, 1981 meeting was called not by the
dean but by Professor Richard Henderson, a faculty
member who assumed admuinistrative duties while Dean
Hejduk was on sabbatical leave at the dean’s request.
The agenda for that meeting was to create a slate of
nominees to fill vacancies for the following semester on
the various standing committees for positions which had
opened because of the expiration of the 3-year terms of
the incumbents.

Minutes of School of Art and Architecture administra-
tive committee meetings 1 1974 and 1975, before the 4-
year hiatus in meeting of the Architecture School com-
mittee, show that they dealt with such matters as receipt
of nommations from the Alumm Association for alumni
membership on the standing committees, conditions and
terms for exhibition of student work in the institution’s
gallery, discussion of and agreement to seeck to expand li-
brary hours in discussions with the provost, and the ap-
proval of renewed 3-year teaching contracts for part-
time faculty.

There was some question whether the administrative
committee of the School of Art and Architecture prior
to 1its separation 1nto separate schools in the 1975 reorga-
nization dealt with budgetary matters. Professor Wurm-

feld testified credibly that when he became a member of
the administrative committee 1 1978, Professor Robert
Slutzky of the committee informed him that he had
never seen a budget document setting forth categories of
projected income and expenditures in his years on the
committee In his role as a member of the commuittee,
Wurmfeld never reviewed or was consulted on any
budget for the School of Art and Architecture breaking
down operating expenses by salaries and other costs and
expenses subdivided for each of the two operating enti-
ties or showing separately any overall shared costs for
the two schools. Thus, he could not explain a statement
in the minutes of the administrative committee for Febru-
ary 28, 1974, under the heading “Budget Report” in
which the chairman, Dean George Sadek, reported ‘“he
has had budget hearings.” There is no record evidence
showing any budget hearings involving faculty. The
hearing to which the dean referred probably was one in-
volving administrators only at which the deans presented
and discussed proposed budgets with the provost and
president.

Representative minutes of administrative committee
meetings for the School of Art following its establish-
ment as a separate school for academic year 1975-1976
show that it reviewed the budgetary request of the
School of Art and recommended funds be requested for
equipment purchase, maintenance, and repaitr; reviewed
upcoming adjunct faculty contracts and recommended
reappointments to a 3-year adjunct contract, at the same
time cautioning the dean to consider contract renewals
separately from promotion in rank recommendations;
recommended nonrenewal of certamn adjunct teacher
contracts; based on teacher evaluations, discontinued
courses, low enrollment among other reaons; obtained
the dean’s agreement to a procedure for followup evalua-
tion of first year students, including teacher access to en-
trance portfollos and mandatory teacher meetings to
compare notes and discuss individual students before
grading; approved and forwarded to the faculty curricu-
lum committee curriculum changes, including a final ver-
sion of the foundation program of study as well as a list
of prerequisite courses in paimnting and graphic design;
unamimously approved a new first year curriculum, as
well as an additional requirement and suggestions for
presentation to the faculty for its approval, including a
direction that the chairman of the curriculum committee
inttiate hearings within the specific major areas of study
in order to present a system of prerequisite courses to
the administrative committee and, 1n turn, to the faculty,
approved adjunct teacher promotions; agreed on a plan
to improve job counseling for sentor students; discussed
moving video program facilities to the School of Engi-
neering because of available space and technical staff as-
sistance; discussed increasing the length of certain visit-
ing professorships; discussed possible solutions to varying
class sizes and excessive waiting lists of applicants at reg-
istration; and persuaded the dean not to combine separate
techniques and workshop courses 1n the video program
for at least 1 year.

The minutes of the admimstrative committee of the
School of Engineering for the period 1974 to 1980 like-
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wise show a broad range of concerns, as it debated and
recommended under the dean’s chairmanship solutions to
a wide range of educational problems and sifted, evaluat-
ed, and passed on to the faculty for its determination the
recommendations of the various standing committees. It
took up policies on evaluating transcripts of transfer stu-
dent applicants; discussed methods of determining teach-
ing hour credits and what constitutes a normal workload;
approved a policy prohibiting receipt by employees of
remuneration, other than in the form of an honorarium
by a recognized nonprofit professional or scholarly socie-
ty, for use of Cooper Union facilities for work performed
for another agency or institution; recommended to the
administration limiting use of the school’s facilities to
current faculty, staff, and students; sought solutions to
problems involving shop technicians to increase efficien-
cy and make technical support more responsive to teach-
er needs; recommended that students satisfying both
physics and math curricular requirements receive credit
for two majors; endorsed notification of a student’s facul-
ty counselor on placement or continued retention on pro-
bation; arrived at a consensus on continuing a freshman
counselor program after retirement of the incumbent; re-
ceived reports of budget preparations by the dean and di-
vision heads; clarified the rule permitting students drop-
ping required courses prior to midsemester; made nomi-
nations for membership on standing committees; made
provision for student membership, by student election of
a representative, not provided in the 1978 governance, to
be excluded when the committee went into executive
session (to deal with personnel matters involving individ-
ual faculty members) and agreed to hold special meetings
for student matters; prior to the 1979 Liberal Arts and
Science reorganization, in 1978, agreed to liberal arts and
science representation on the engineering curriculum
committee, one from liberal arts and one from science,
but without a vote; discussed formation and staffing of
ad hoc committees; persuaded the dean that faculty all
meet a 12-member, predominantly alumini, advisory
council formed by the administration to advise the
school on matters pertaining to its educational programs,
after its first meeting with the trustees and registrar; in
1979, strongly advised the dean to seek an associate
dean, received and reviewed the dean’s listing of an asso-
ciate dean’s responsibilities, and unanimously recom-
mended the dean pursue the appointment to the post of
adjunct electrical engineering faculty member Larry
Hollander (who was ultimately appointed to the newly
created position); in 1979 unanimously agreed that decid-
ing on appointment of new faculty shall be the responsi-
bility of the committee and then recommended and ob-
tained the dean’s approval to recruit two new full-time
faculty members, at the assistant professor level, one in
the area of electronics and computer engineering and the
other in structural engineering; in 1979 recommended a
new composition of the Senate for consideration by the
joint faculty, and discussed at length over a number of
meetings a new makeup of the committee in light of the
reassignment to the Engineering School of a majority of
the liberal arts and science faculty, and the Dean’s pro-
posal adding to the committee’s convernance responsibil-
ities advising and assisting the dean on administrative

matters dealing with the everyday and longer term needs
of students and faculty related to academic programs.

c. Establishment of the graphics design center

According to the unrebutted testimony of Professor of
Art Hans Haacke, some time in the late 1970s George
Sadek, then dean of the School of Art, and Rudolph de
Harak, professor of graphic design, drew up a petition
among the graphics area part-time teaching staff to estab-
lish a design center within the Art School. Professor de
Harak was then the only full-time member in the graph-
ics area. The petitioners bypassed both the faculty and
Senate and presented it directly to the president. The
faculty did not vote on the establishment of the center.
The center was approved by the administration and con-
tinues in existence to date. It is known formally as the
Center for Design and Typography under the direction
of Professor Sadek following his resignation as dean, and
performs the services described in section I,1,a, para-
graph 4, supra.

With respect to the in-house publications, including
catalogues, produced by the design center, none of the
faculty either in the Art School or otherwise have any
say about the allocation of institutional funds for this

purpose.
d. Discontinuance of degree-granting programs

The manner in which the mathematics, physics, and
distributed science degree-granting programs were elimi-
nated by the administration in 1975 without apparent fac-
ulty participation in the decision making process and,
indeed, over widespread faculty opposition once the
changes were announced has been described above.

e. Institution of the SHAPE program

In 1975, Professor LeMee of the Engineering faculty
applied to the Mellon Foundation for a grant to study
and apply an integrative approach to professional educa-
tion in engineering. The minutes of the meeting of the
Engineering faculty of September 25, 1975, note this pro-
posal submitted by a member of the faculty. At the next
meeting, held October 14, 1975, the chairman, Dean Tan,
reported that the Mellon Foundation had awarded a
grant of $100,000 to the school for the study and that a
study group would be formed shortly. Professor Ralph
Knapp of the engineering faculty testified that he had
not been invited to join any such committee or recomend
its composition, and that the faculty did not participate
in its selection. Membership on the committee was by ap-
pointment.

At the March 2, 1976 continuation of the regular meet-
ing of the faculty, Professor LeMee gave a report on the
Mellon study group. The project had been named
SHAPE, an acronym for the “Synthesis of a Holistic
Approach to Professional Education.” Its main objective
was to design a curriculum in Engineering for a small
group of students based on an integrative approach to
professional education. The theoretical base of the inte-
grative approach was contained in several papers pub-
lished by LeMee, copies of which were available from
him. LeMee said the project team was meeting Monday
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afternoons, minutes of its meetings were available to
peruse at the dean’s office, and faculty members and stu-
dents were invited to the project planning center to view
the displays or to attend the Monday meetings as observ-
ers. The minutes of the meeting also note that a recently
appointed visiting professor, Dr. Lee Harrisberger,
whose appointment was funded by the Carnegie Corpo-
ration, after his introduction, spoke about his involve-
ment with project SHAPE and urged the entire faculty
to help the project team make it a success. Faculty did
not vote to recommend candidates for visiting professor-
ships.

At the faculty meeting of October 4, 1977, Dean Tan
announced the appointment of Professor Huckaba as di-
rector of engineering program development. He would
be seeking funds to implement programs developed by
SHAPE. The prior year, Huckaba, like Harrisberger,
had been an Andrew Carnegie visiting professor. By the
1977-1978 academic year, Huckaba had become a
member of the regular full-time faculty.

According to Professor Knapp, for a considerable
period of time after the formation of the SHAPE com-
mittee it was shrouded in mystery. By this he meant fac-
ulty generally were not encouraged to learn what it was
doing. For a period of time the committee did not make
a detailed report of its studies and faculty not involved
with project were not kept informed through the gov-
ernance mechanisms of how it was fulfilling its objective.
It was Professor Knapp’s judgment that when they did
learn more about it a considerable number of the Engi-
neering faculty, at least more than half, were opposed to
the project as a program that would dilute the intellectu-
al content of the curricula being offered by the school
and would make the education of its students weaker
than it was with the regular program at Cooper Union.
In Professor Knapp’s views, SHAPE dealt with teaching
techniques as opposed to intellectual content—something
a competent professor should fit into any course content
without the necessity of having a special program to en-
force it. Knapp testified that he did not become involved
with the SHAPE program because he was never specifi-
cally asked to do so. He was waiting for that invitation
because his own technique of teaching was very much
related to what SHAPE was supposed to do. He had
been teaching competencies for the 22 years he had been
in the school and was not approached to be on the
SHAPE committee, nor was he ever approached to
teach in the SHAPE fashion.

At some point after its introduction as an experimental
teaching program, the SHAPE program received a Na-
tional Science Foundation grant and it continues to date
under such renewed funding, now known as the D.I.S.E.
Program.

The objections of certain engineering faculty to the
continued operation of the program without broader fac-
ulty input took concrete form. Physics Professor Samuel
Gelfman was called down by the dean in the summer of
1979 and told that the school had received a grant for
experimental teaching programs. The dean said new
methods of teaching were going to be employed which
stressed the competencies of communication, problem
solving, and value judgment. This was the first time that

Gelfman became aware of the program. The dean said a
set of courses had been selected for a 2-year experimen-
tal program under an NSF grant which originally includ-
ed a chemistry course but after receipt of the grant he
had been informed it was not practical to include chem-
istry so it was decided to replace that course with a
physics course. The dean asked Gelfman if he was inter-
ested in teaching one section of the freshman physics
course 12 in the SHAPE mode, Gelfman said he wanted
to learn more about it, and the dean told him to see Pro-
fessor LeMee. After talking with LeMee, Gelfman
became convinced the experimental course was not a
good medium for teaching physics 12, especially a fresh-
man course, and told this to the dean. The dean respond-
ed that he would find someone else to teach it, he would
nct give up the grant. When the dean approached Phys-
ics Professor Yalow to teach the course, he also rejected
it as inappropriate. All physics faculty turned it down.
As a consequence, the dean selected Physics Professor
Emeritus Milton Stecher to teach the course. Stecher
was then an adjunct member of the faculty after his man-
datory retirement from full-time tenured faculty status at
the end of the 1977-1978 academic year.

While still a full-time member of the faculty, in the
period 1975 to 1977, Stecher had participated in the ex-
perimental program. He testified that participants re-
ceived as a special benefit for their participation release
from teaching a regular course. The only benefit he re-
ceived as an adjunct was payment of the adjunct’s salary.

Subsequently, during the 1980 spring term, Gelfman
now approached Dean Tan about participating in the ex-
perimental program, this time as the second man teach-
ing physics 91, a required laboratory engineering course
in the SHAPE mode. Gelfman had taught this course
regularly every spring semester.

At the time Dean Tan was enthusiastic about Gelf-
man’s participation; however, Stecher, in passing, later
told the dean that Gelfman would be unacceptable to
him for the course and the dean then told Gelfman that
it looked like he would not be teaching it because of
Stecher’s objection. Dean Tan said Stecher believed
Gelfman might sabotage the course. Gelfman was non-
plussed and denied the insinuation. Yalow also asked to
teach the experimental section and was similarly turned
down. The dean then called a meeting for July 1 to clear
the air. Present were Dean Tan, Professors LeMee, Gelf-
man, Yalow, and Rakow, and Adjunct Professor
Stecher.

At the meeting, Gelfman and Yalow objected to the
procedure for selecting a teacher for the course, this
being the first time someone other than the dean was
making the decision. They also sought information about
the course content. When they learned that the list of ex-
periments was less than the usual number they also ob-
jected about this. The dean maintained that if Stecher
was uncomfortable with the full-time staff, he was free to
select whom he would teach with. The course content
was also not modified to meet their objection.

As a result of this dispute, the regular physics faculty
took the following action, with the results indicated. By
letter dated August 18, 1980, Gelfman and Yalow wrote
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the dean recording their disagreement with a number of
actions taken in connection with the physics courses in-
cluded in the NSF-sponsored program at Cooper Union.
They protested that no member of the physics faculty
had any role either in the determination that physics
would be in the NSF curriculum or which specific phys-
ics courses might be appropriate. They next deplored the
dean’s decision that no member of the physics faculty
would be permitted to teach the NSF section of physics
91 laboratory in association with Stecher, notwithstand-
ing their volunteering to do so and their own assurances
to follow the modus operandi in teaching it. They noted
they did seek and find an adjunct faculty, whom they
named, for the section. Finally, they protested that the
technical content of the course was inadequate and ex-
plained why. In a later, December 15, 1980 letter to the
curriculum committee, Yalow, Walton Ellison, and Gelf-
man, the full physics faculty, provided it with informa-
tion about the manner in which the NSF-funded physics
91 and 12 courses were included in the curriculum with-
out their knowledge or participation and over their ob-
jections (as to physics 12). It ended with a statement that
in order to provide a professional evaluation of physics
12 they would require written evidence which describes
how the course is appropriate for this program.

On the same date, December 15, 1980, the Engineering
School curriculum committee held a lengthy discussion
about the ongoing NSF program and, in particular, the
failure to have submitted physics 91 and 12 to the com-
mittee to determine whether its action was required. A
resolution was then adopted by a vote of seven to none
requiring that descriptions of modifications to existing
courses be submitted in writing to the committee chair-
man, who will determine whether they warrant commit-
tee consideration.

f. Joint degree program with New York University

In May 1977, the faculty of the School of Engineering
approved the curricula of a NYU-Cooper Union joint
degree program effective for introduction in the 1978-
1979 academic year. As explained by Professor Knapp,
Dean Tan had appointed full-time faculty to a joint com-
mittee also including NYU faculty to study the possibili-
ty of establishing such a program. As contemplated, the
program would permit NYU science students, by adding
a year of undergraduate study at Cooper Union, to re-
ceive joint degrees in science from NYU and engineering
from Cooper Union.

At a May 3, 1977 special engineering faculty meeting
the curricula agreed upon by the joint committee was
proposed for approval. Certain amendments to the
motion for approval were offered, debated, and either
withdrawn, defeated, or passed. One amendment adopted
required the total number of NYU students enrolled in
the program not to exceed 20 percent of the total enroll-
ment of the School of Engineering. Another provided
that the program would have to be approved by an af-
firmative vote of both the Cooper Union and NYU fac-
ulties to continue beyond the 1982-1983 academic year.
Other faculty voiced certain fears and objections they
had received from members of the then faculty of Liber-
al Arts and Science about the program and distributed

and commented on a resolution passed by that faculty re-
questing the science faculty to table or refuse to vote on
the approval motion. After a motion, passed by a vote of
seven to none, approving a series of meetings with the
LA&S faculty concerning the program to be held
through December 1977 before reconsidering the pro-
gram.

At the next regular Engineering faculty meeting held
on May 23, 1977, a motion passed taking from the table
the resolution relating to the joint degree program.
When Professor Knapp then raised the question whether
the adoption of the program that day would supersede
his motion to hold joint discussions between the Engi-
neering and LA&S faculties, the chairman, Dean Tan,
replied that there was a degree of urgency in the matter
because NYU had already approved the program and
had requested Cooper Union to act soon so it could start
in September 1977. The trustees also planned to consider
the matter on June 8. Extended debate followed on the
implications of the program, in particular, with respect
to the faculty of Art and Science. During the period
from 1975 to 1979 that faculty had been excluded from
the governance and participation in deliberative process-
es—in this instance, consideration of the joint NYU-
Cooper Union degree program—as noted above.

Professor Knapp offered a new amendment to the
pending motion on adoption of the program that the reg-
ular full-time students originally admitted as Cooper
Union students not be permitted to take at NYU any
course requirements where the courses are currently of-
fered at Cooper Union by the faculty of LA&S. The
motion was passed unanimously. Another amendment
was also adopted, by a vote of four for, three against,
two abstentions, which called for the joint degree pro-
gram to be governed by the 1964 governance of the fac-
ulty of the School of Engineering and all published
amendments thereto. Then the original motion as amend-
ed was adopted approving the program by a vote of 10
for, 1 against, with 1 abstention. Four other faculty listed
as present did not vote but were included among the ab-
stentions. A final motion was proposed and adopted by a
vote of nine to none registering the sense of the faculty
that the administration keep all faculties of the institution
fully and candidly informed about any developments and
information concerning implementation of the program.

The trustees approved the program at its June meet-
ing, and the program was implemented at least through
the 1982-1983 year.

. The integrated master’s program in engineerin,
g g progi 8 g

An integrated master’s program in engineering was
voted on and approved in principal by the faculty of the
School of Engineering and the board of trustees during
the mid-1970s. According to Professor Knapp, some time
in 1974, then Engineering Division Head Tan, before his
elevation to dean on the 1975 reorganization creating the
School of Engineering, had proposed a master’s program
for Cooper Union students permitting them to achieve
both a bachelor’s and master’s degree in engineering by
earning a specified number of minimum credits in par-
ticular subject areas over an additional year of study.
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One of the ideas embodied in the concept for the pro-
gram was that 1ts introduction would not cost the school
more money than was was presently being spent in Engi-
neering School programs. Knapp publicly voiced reser-
vations about this underlying assumption in view of his
understanding of the startup costs mvolved. Division
Head Tan called Knapp in and had Knapp explain his
objections n a private meeting. Tan sought Knapp’s sup-
port for the program and voiced disagreement with his
objections The program was ultimately adopted by a
large majority vote of the faculty, with two abstentions,
one being Knapp’s.

The agenda for the regular Engineering School faculty
meeting held February 22, 1977, includes a motion to be
submitted by the curriculum committee for approval of a
proposed curriculum for the program to be implemented
as capabilities and resources are developed The proposal
takes up 13 closely typed pages listing credit require-
ments overall and mmimum credits 1n various engineer-
ing disciplines. The document 1s consistent with Profes-
sor Knapp’s testimony that the master’s program re-
quired all students to design their own program 1n an en-
gmeering discipline—chemical, civil, electrical, or me-
chanical engineering—consisting of a minimum of 45
credits 1n analysis, systems, design, and engineering labo-
ratory so as to provide an integrated educational experi-
ence m the designated discipline of study, with at least
18 of these credits to be at the graduate level and at least
12 credits forming a coherent concentration 1n the major
area of study. A thesis or project in the major or minor
area of study, equivalent to a maximum of six credits,
was also required

The integrated master’s program in engineering was
approved by the Engieering School faculty and then by
the board of trustees in the 1978-1979 academic year.

Since most of the courses offered in the master’s pro-
gram are electives rather than required, the courses are
approved on an annual basis through the curriculum
committee to the office of the dean. As explamed by
Professor Knapp, the courses approved for a particular
year are then posted, the students in the program register
for them, and the dean then decides based on the levels
of enrollments, which courses will actually be given.
Knapp recalled a statement made by the dean, apparently
at an Engineering faculty meeting in 1979 1n response to
a question as to which courses would be offered, that
since the faculty had voted for and approved the cur-
riculum, all of the courses for offering in the program
were legitimate courses and he would decide which ones
were to be offered among them on any occasion in con-
nection with staffing requirements and other administra-
tive matters.

At a February 6, 1979 engmneering faculty meeting,
Dean Tan announced the trustees’ approval of the pro-
gram and commitment to a fund-rassing campaign for 1t,
and that four new faculty would be added to the present
18 full-time faculty to support the master’s program—
they would be added over the next 3 years. At a Decem-
ber 5, 1978 adminmstrative committee meeting, in re-
sponse to a question, the dean commented that he was
“pretty confident” that 1f 25-30 students applied, the pro-
gram would go as 1t was essential to the survival of

Cooper Union’s reputation. The program was ultimately
and is still in force.

h. Accreditation visit and report—1978

Cooper Union, as a member of the Middle States As-
sociation of Colleges and Schools, has periodically pre-
pared a self-study and has been evaluated by that body
which certifies schools and colleges as meeting formal or
mintmum requirements relating to their academic pro-
grams, academic standards, facilities, financial soundness,
and faculty. The last such study had been conducted by
the Association some 10 years prior to the current study.

In the spring of 1976 an institutional self-study was ini-
tiated in anticipation of the visit of an accredidation team
from the Association to evaluate Cooper Union during
the 1977-1978 academic year. As the preface and table of
contents to the self-study make clear, the document is
broken up into sections, each prepared by the administra-
tive head of the area covered. Cooper Union as an insti-
tution was drafted by President White, with an adden-
dum by Provost Kaplan, the finances section was written
by Vice President for Business Affairs Cahill, and sec-
tions on each school were written by each Dean, with a
section on the faculty of LA&S prepared by Provost and
Acting Dean Kaplan. Additional sections on affiliated ac-
tivities were prepared by the dean of admissions and
records, Liebeskind, the dean of continuing education,
Alter, the head librarian, Graves, and the dean of stu-
dents, Gore The drafts of the sectional reports, at least
those by the academic deans before their final prepara-
tion, were made available for review and suggestions to
the full-time faculty, as well as adjuncts and students
who serve as representatives on the degree-granting fac-
ulties. The entire report was distributed to these elements
of the Cooper Union community and copies placed in
the library.

A visiting evaluation team, consisting of six professors
and administrators in academic and business areas from
middle Atlantic colleges and two presidents of art
schools representing the National Association of Schools
of Art, visited Cooper Union on 3 days in April 1978
Shortly therafter the team issued a confidential report to
the Cooper Union community representing its views as
interpreted by the chairman, Clarence C. Mondale, pro-
fessor of American civilization, George Washington Uni-
versity.

In the report, the team commended certain aspects of
the institution and also reviewed its serious problems. It
commended the competence and completeness with
which the trustees, the president, and the administration
have managed accounting and financing, the condition of
the physical plant, the quality of teaching and of the stu-
dents, and the quality of the academic programs. It also
noted favorably the unusual loyalty to the institution
among all segments of the Cooper Union community, the
fact that the administration and Union had settled on a
contract, and the quality of the library.

The serious problems the team discussed had to do
with (1) faculty morale; (2) faculty governance, with spe-
cial emphasis on the governance of the faculty of the
Liberal Arts and Sciences, and student governance; (3)
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long-range planning; and (4) the library consortium. Less
serious was the need for review as to policy as it relates
to adjunct faculty and the self-study document itself.

With respect to faculty morale, the team comments, all
parties agree that the many changes in academic organi-
zation have been “rather drastic,” and notes the adminis-
tration argues its right to have taken actions “in the ab-
sence of advice from the faculty and senate, or contrary
to 'such advice.” The team then writes, “No doubt the
right exists, but to the degree it is exercised, confidence
in faculty governance is subverted, and faculty morale
declines. The extreme case is morale among the Faculty
of Liberal Arts and Sciences.” The team further com-
ments: (a) the many changes in faculty organization and
affairs over the past few years have been attended by an
overall decline in faculty numbers and influence; and (b)
communications between the administration and faculty
and within the faculty need to be revivified and regular-
ized.

As to faculty governance, the team writes, it is in ex-
treme disrepair, with the status of the faculty of LA&S
especially irregular and unstable. The team’s impression
is that the deans of the professional schools are unusually
strong and the faculty unusually weak, a fact which it at-
tributes to such causes as the struggle over unionization,
the abolition of departments, a seeming drift toward in-
creased autonomy in each of the schools, and some indif-
ference among some of the faculty to the often boring
details of management. The team faculty members they
talked to argued that they had not been fully participant
in their own affairs, and there seemed to be no present
provision for faculty review of institutionwide academic
policies and priorities. As to the faculty of LA&S, in par-
ticular, the team writes, “Reduced by approximately fifty
percent in numbers over the past five years, this faculty
is also disenfranchised and dislocated. . . . It does not
participate in the determination of curriculum in the pro-
fessional schools, nor does it oversee development of a
common liberal arts curriculum.” And the team notes its
fear of the cooperative agreements with NYU, further
decline in its numbers, and the deep split between the
scientists and mathematicians on the one hand and hu-
manists and social scientists on the other.

After reviewing its concerns for the lack of attention
in the self-study to student governance, the lack of long-
range, planning (in which it asserts the faculty must be a
major contributor), and its doubts about whether the li-
brary consortium will in fact provide improved library
service to the institution, the team criticized the lack of a
general policy statement on the appointment and status
of adjunct faculty. (It had earlier noted that the faculty
consisted of 48 full-time and 76 adjunct members, with
adjuncts in the Schools of Art and Architecture teaching
approximately 60 percent of the total credits offered in
these curricula.)

Finally, the evaluation team expressed its disappoint-
ment in the process followed in the development of the
self-study and in the document itself. As to the process,
the team was disappointed that so little was done to
assure active and full participation from all segments of
the community—many faculty and students feeling that
the document did not accurately represent their interests

and perceptions. The team was also disappointed by the
“top down” procedure followed. The process of an ad-
ministrator’s giving his version of affairs under his
charge and then asking, in effect, if there were any ob-
jections did not make for a candid exchange on the
issues. As to the document itself, the team wrote they
generally found themselves handicapped by the scanti-
ness of the data in and incident to the self-study.

President White, in his May 22, 1978 written response
to the Middle College Association on receipt of the
report, took issue with what he characterized as an ap-
pearingly simplistic comprehension of the institution’s
problems and an inadequate understanding of the de-
mands placed on Cooper Union by the altered circum-
stances of the past decade.

2. Curriculum

The charge of the committee and procedures for adop-
tion of curricula, as set forth in the 1964 governances
and as continued basically unchanged in the 1978 pub-
lished governances, appear supra.

With respect to the operations of the committee in the
Schools of Art and Architecture, the circumstances
under which Professor Wurmfeld assumed its chairman-
ship in 1973, are described supra. Wurmfeld continued as
chairman until 1981, after 1975 as chairman of the sepa-
rate committee for the School of Architecture. As ex-
plained by Wurmfeld, the actual working of the commit-
tee generally followed the procedures outlined in the
governance. In Wurmfeld’s own words: “I have created
the list of required courses. The Curriculum Committee
controls the list of required courses.” Wurmfeld, e.g., ac-
knowledged under cross-examination that he played a
forceful role in making a sequence of history of architec-
ture courses a part of the required professional curricu-
lum for architecture students and in expanding the
number of such courses offered. Another example of the
committee’s successful proposal of changes in required
curricula in 1979 appears supra, an occasion when, how-
ever, the changes were submitted by the dean directly to
the faculty without submission through the administra-
tive committee. Yet another example occurred early in
1974 when the curriculum committee of the School of
Art and Architecture wrestled with revising curricula
for the “BFA and B. Arch.” degrees under the impetus
of President White’s expression of concern for the place
of general education in the professional curriculum and
as its role was clarified by Dean Sadek. Ultimately, after
the administrative committee, as well as President White,
had made suggestions for certain increases in required
humanities, social science, and art history courses above
those proposed by the curriculum committee, the faculty
of the combined school in the spring of 1974 approved a
revised curricula, increasing by two credits, from 12 to
14, the minimum number of credits required in these
areas, or other approved courses in disciplines other than
the student’s own academic fielding of concentration, in-
cluding engineering and science, by a vote of 18 for, 7
against, with 1 abstention. The various minutes of the
governance committees concerned, as well as the faculty
of the combined schools, and the correspondence be-
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tween the president and dean show a genuine debate
among the faculty as to the proper proportion of general
education and professional courses, with the president, in
particular, providing guidance and support in a coopera-
tive manner. In a letter to the dean dated April 23, 1974,
President White gave his approval of the proposed modi-
fication recently voted by the faculty, noted that there
still might be minor revisions within these curricula, and
expressed his dependence on the good judgment of the
dean and his faculty in determining final solutions. Guid-
ance was also provided by Dean of Admissions and Reg-
istrar Liebeskind, who reported to the committee on
state minimum requirements in the liberal arts and sci-
ences for the BFA and BA degrees in architecture.

In connection with general education requirement de-
liberations, President White also was brought into a dis-
pute which arose between the dean and Wurmfeld when
the dean accused Wurmfeld of making comments accus-
ing him of using Wurmfeld and the curriculum commit-
tee as a bludgeon to do a hatchet job on the humanities
department. At a meeting in the president’s office, which
Wurmfeld attended reluctantly, believing it his academic
privilege to refrain from participating, the president af-
firmed the faculty member’s academic right not to have
to respond to the dean’s accusation and the matter was
immediately dropped.

While its members attended the Art and Architecture
faculty meetings which considered and determined the
general education requirements in 1974, Professor Brown

and other members of the humanities faculty expressed

their feelings that the A&A faculty had voted in a cur-
riculum which directly affected their subject areas with-
out their input. This was during the lengthy period of
their exclusion from full governance participation.

Wurmfeld differentiated between minor changes, such
as name changes or recommended elective courses or
even the change in subject matter of existing required
courses, which are implemented without formal vote of
the committee and submission through the administrative
committee to the faculty, and major changes, such as
formal credit changes which changed the distribution of

" courses for the degree requirement which are formally
voted on and brought before the full faculty. The kinds
of major curricula issues dealt with by the committee in-
clude: (1) the balance of credits between each area of
subject matter appropriate to the training in the profes-
sion and between professional training and general stud-
ies; (2) the range of exposure within each professional
subject area; and (3) the proper sequence of technical
courses in the professional areas.

Apart from the occasions when the administration uni-
laterally eliminated curricula as a consequence of the
elimination of degree-granting programs in certain sub-
ject areas and the committee was bypassed on the estab-
lishment of experimental sections of existing required
courses in the Engineering School, 2 number of the
Charging Party’s witnesses testified to their more limited
role in the decisions regarding the offering of certain
elective courses. )

In one instance, in 1975, Dean Sadek of the then
School of Art and Architecture unilaterally terminated
Professor William Creston, then teaching and advising

students full time in an advanced film and video program
offered as an elective in the art curriculum. Creston had
received a l-year appointment and was not tenured. A
petition signed by over 100 students was presented to the
curriculum committee to save Creston’s job and the pro-
gram. The matter was debated at the committee’s April
1, 1975 meeting and a resolution was unanimously adopt-
ed and referred to the administrative committee reaffirm-
ing the film and video programs as now constituted from
a curriculum standpoint both as part of the core program
in the visual arts and as a general resource in the school.
Although the dean finally determined not to farm out
portions of the program to another institution, as he had
initially contemplated, Creston was terminated, adjuncts
were thereafter employed to teach beginning and ad-
vanced film and video courses, which were continued in
the catalogue as electives, and the special situation which
the faculty sought to retain of having a full-time resource
person for students in the advanced film and video area
was discontinued.

In another instance, where the curriculum committee
of the School of Architecture in 1980 had voted approv-
al of an addition of a 2-hour freehand drawing course in
the second year, the matter was never placed on the
agenda for consideration by the faculty. In a discussion
with Dean Hejduk, Wurmfeld was informed that the
dean was not going to present the proposed course to
the faculty, the dean and the faculty having an elective
drawing course the previous year.

A third instance involved an administration decision
denying six and limiting to three credits a new course
which Art Professor Haacke and Social Science Profes-
sor Arato formulated and taught jointly for one semester
in academic year 1976-1977 entitled “Art Theory and
Art Practice.” Neither the teachers nor the provost nor
the dean, who ultimately limited the credit value for the
course, submitted the proposal to the curriculum com-
mittee. As a consequence of this decision, Professor
Arato’s plan to have students write term papers could
not be fulfilled and the professors did not offer the
course again. Still another instance related to a written
proposal for an elective course in electronic music from
Professors Gatza and Knapp in October 1980 to the hu-
manities department chairman, Bowman, to which the
professors never received an administration response.
Again, the proposal was not submitted to the curriculum
committee of the School of Engineering, to which Gatza
is assigned, and where both he and Knapp are faculty
members.

It also appears to be the case that, from time to time,
proposals for individual elective courses, to be taught by
visiting professors appointed for the particular purpose
of teaching the courses, were implemented directly by
the administration without consideration by the appor-
priate curriculum committees.

As to the curriculum committee of the School of Art,
after its establishment in 1975, it met periodically as a
separate body and dealt with such significant matters as a
successful revision of the first year required program in
1976, an evaluation of its new foundation year curricu-
lum on its first year of implementation in the spring of
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1977, and major revisions of the video and film programs
and photography curriculum 1n the spring of 1978,
which were implemented after review by the administra-
tive committee and adoption by the faculty and the ad-
mumstration. The revised video and film program sought
to solve such problems as the lack of availability of
video equipment as a tool in the fulfillment of student
projects in the three schools and the lack of educational
focus as to film oriented to visual design students and
diffusion of staff into the disciplines of video and photog-
raphy inhibiting educational clarity and efficiency These
appear to have been problems in these subject areas
which had continued unabated after the termination of a
full-time faculty resource person in 1975. Thereafter,
from the 1978-1979 academic year until 1981, no meet-
ings of the committee were held, as neither the commut-
tee members nor the dean nor any faculty members
brought any proposals for curricula changes before 1t.

A review of the minutes of the curriculum committee
of the Engineering School show that between 1975 and
1979 1t considered and approved both major and mnor
curriculum changes The major changes included re-
placement of required courses taken 1n the first semester
of the semior year, the dropping of certamn required
courses for students majoring in particular engineering
disciplines, increasing the credit allotment for certain
courses, and approving in principle the concept of new
courses in a particular engineering discipline. Minor
changes mcluded approving the introduction of new
elective courses.

3. Admissions

The revised 1978 governances changed the composi-
tion of the admissions committee 1n the Schools of Art
and Architecture. Previously they included the director
of Admissions and three members elected by the faculty.
Now they consisted of the dean of the school, the dean
of admissions and records, two full-time and one part-
time faculty, one student, and one graduate. The chair-
person was to be a full-time faculty member elected by
the committee to a l-year term. The dean, dean of ad-
missions, and alumni were ex officio without a vote.
Whenever pertinent, the committee was to invite repre-
sentatives of any school or faculty or discipline within
the school of which 1t formed a part to participate in the
discussion of admussion policies of that school, faculty, or
discipline. The commuittee in engineering now included
one student in addition to three members elected by the
faculty. The charge and responsibilities of the committee
in all three schools remained the same.

Admission requirements for each of the three degree-
granting schools appear 1 the annual catalogue which is
published by the institution. With respect to these re-
quirements for art and architecture majors, according to
Dean of Admissions and Registrar Liebeskind (who testi-
fied about admission policy and its implementation at
great length without any contrary testimony being of-
fered by the longstanding faculty chairman of the three
committees) they were established a number of years ago
by the faculty through the admissions committee Since
Liebeskind assumed the title of dean of admissions and
records 1n 1974 (from 1970 to 1974) he served as director

of the same areas), the requirements 1n architecture were
changed at least once by the faculty That change, which
originated in the admissions committee 1n the mid-1970s,
resulted in the dropping of the requirement of a l-year
course 1n high school physics for applicants for the ar-
chitecture program upon approval by the president and
trustees. Since 1970, the high school requirements for ad-
mission to the Engineering School have not changed.
However, some time in 1979-1980, the Engineering
School admission commaittee did successfully request that
the first part of the application form for undergraduate
admission used by the three schools, after a large number
of the forms had been printed, delete that portion relat-
ing to the selection of a major by the applicant. As a
consequence, the form in use for engineering applicants
has the majors blocked out in ink.

Taking the procedures on admission in each school in
turn, as fully described by Liebeskind, the longstanding
policy 1in the Art School has been to admit those candi-
dates whom the faculty have felt are most talented
among those who apply. Liebeskind has implemented
this policy.

In 1973 or 1974, the A&A (Art & Architecture) com-
mittee prepared the second part of the application forms
(described as a questionaire) which, with certain changes
in problems made thereafter by the committee, is still in
use 1 1982. Unt1l 1973, the completed questionnaire was
followed by an art test given in the Great Hall in the
original Cooper Union structure, the Foundation Build-
ing. In that year, the committee decided to abandon that
test and require a home test instead. The test and a cov-
ering letter forwarding the materals to the applicant
were and are prepared by the committee. That form
letter, basically unchanged to date, begins, “The Admis-
sions Committee of the Cooper Union School of Art at-
tempts to find the best qualified students who will benefit
from the programs of the school.” In the third paragraph
the letter notes that ‘“‘the potential 1n Humamties and
Social Sciences and Mathematics will be judged on the
basis of high school records and SAT scores. We want
to emphasize, however, that the high school record and
SAT scores, combined, count for only 25 percent of the
total admission scores.” Actually, since 1970, the com-
mittee has instructed the director, later dean of admis-
sions, that artwork counts 85 percent, academics 15 per-
cent.

When the completed tests are returned by a deadline
date stamped on the test, files including the application,
test solution of art problems posed, high school tran-
script, and SAT score, if then available, are made up and
provided for the committee for its review. At a room set
aside for its use in the Hewett Building, teams of three
faculty members, including at least one full-titme member
(only since 1981 have some adjuncts been involved), a
procedure established at the suggestion of the commuttee
chairman in 1978, review batches of the files, each
member of the team placing his numerical rating or eval-
uation on a scale of 1 to 10 on a card placed 1n a sepa-
rate sealed envelope since 1980 to minmimize influencing
the ratings of other team members, and all ratings being
placed in the applicant’s file folder. On the completion of



1806 DECISIONS OF NATIONAL LABOR RELATIONS BOARD

this preliminary review, Liebeskind is informed by the
chairman and he then personally arranges the files in al-
phabetical order, records the total scores, and averages
scores. Liebeskind also uses a correction factor to avord
the possibility of errors in the team gradings which he
devised after having been requested to do so by the
chairman 1n 1978. Also, at the request of the chairman, in
stacking the files by final grades, Liebeskind separately
groups files with low grades but, where one evaluator
has given a grade of 6 or more, for further review Other
stacks include those applicants rejected with no scores
above 5 and those of mmority applicants which are
looked at again by the faculty in a final review.

Since 1978, the chairman then calls the committee to
make this final review i which many faculty beyond
committee membership participate and i which general
discussion of the home projects takes place. Then the
chairman gives Liebeskind a list of students to be admit-
ted and, since 1974, those applicants to be placed on a
waiting list. Liebeskind’s office then checks for compli-
ance with the generally applicable admission require-
ments, the high school requirements, SAT test scores,
and the hike When particularly low high school grades
or SAT test scores are discovered, Liebeskind raises the
issue of admussion of the applicant with the chairman,
who erther agrees or not, or asks for further opportunity
to discuss the case with other members of the commuttee.
Liebeskind has never overruled the final decisions sub-
mitted to him by the faculty chairman of the commuttee.

As an example of the nature of faculty participation n
the admission process, the minutes of the regular meeting
of the art faculty held on April 24, 1979, contain a report
of the admisstons committee chairman, Arthur Corwin,
which reads, in part, “After unanimous participation of
the Faculty in review of applicants for the Freshman
class, 63 were admitted (25 Female, 38 Male).”

While the record shows that the faculty reviewers
have the high school transcripts and some, if not most,
scores available to them, and, in fact, some of the re-
viewers take these documents mnto account in making
their evaluation, by and large, the Art applicants’ evalua-
tions are based primarily, if not exclusively, on the art-
work submitted and results of the home test.

As to transfer applicants to the School of Art, the ap-
plication process 1s similar to that for freshman appl-
cants but 1n an abbreviated and modified form In a cov-
ering letter prepared by the chairman, the applicant 1s 1n-
formed that the admissions commuttee has imtiated a
number of stringent procedural requirements in order to
raise the level and reduce the overall number of the ap-
plications. It goes on to advise that the committee 1s
looking for exceptional students who have already dem-
onstrated their commitment by hard work. The commit-
tee will also consider the total record of performance
with special attention to the institution’s portfolio re-
quirements, the studio courses mn the applicant’s tran-
script, and teachers’ recommendations. A home test (or
project) with problems periodically updated is enclosed.
A separate questionnaire specially prepared for transfer
applicants by the committee and n use since approxi-
mately 1977 1s also utihzed. It is accompanied by a
checklist of required credits prepared a number of years

ago by the office of the dean so that the applicant can
determine what course prerequisites he or she may be
lacking. Also enclosed are three copies of a faculty eval-
uation form which was worked over by the commuittee.

After the application 1s received, the transfer applicant
1s requested to forward a portfolio of his or her work.
The request 1s accompanied by a form in which the ap-
plication certifies that the artwork submitted is the stu-
dent’s own. The committee added this certification
around 1978 after some members expressed some con-
cern about whether work being submitted was really that
of the applicant. After the portfolios are received, the
office of the dean of the admissions notifies the chairman
that the folders have been sent to the evaluation room
and the chairman arranges for the faculty review. The
faculty then conducts 1ts review, without the scoring and
prescribed evaluation procedures used in the case of
freshman applicants, and the chairman forwards the com-
mittee’s recommendations to Liebeskind, who accepts
them

As explained by Liebeskind, since 1977 or 1978, the
dean of Art has not taken an active role m the admission
process. Prior to that time, he was more active n fresh-
man application final evaluations

As to acceptance of transfer credits m all three
schools, it was Liebeskind’s uncontroverted testimony
that this was a matter for faculty evaluation and determi-
nation. Furthermore, the admissions committees establish
policy with respect to whether a particular student appli-
cant for admission should be deemed a freshman or
transfer applicant with all the different requirements for
admussion and evaluation standards such categorizing in-
volves. By letter dated January 21, 1981, to Liebeskind,
the architecture admissions committee chairman, Scofi-
dio, issued a clarification of committee policy in this
regard. In the letter Scofidio set forth guidehnes; the
freshman application and home test to be reserved for
students 1n the 17- to 19-year-old bracket, 1.e., those fresh
out of high school; and the transfer application, including
problem set and portfolio requirements to be made avail-
able to (a) those currently enrolled in an architecture
program 1n another mstitution and who would be admit-
ted into an advanced design year at Cooper, (b) those
currently enrolled in a creative art or design program in
another institution and who feel they would be able to
put together a substantial portfoho, and (c) applicants
with advanced degrees m other fields who feel they
could submit the required creative portfolio. In the letter
two 1nstances, the applicants would likely be placed
first year design One of the stated underlying consider-
ations for the policy 1s to protect the interests of recent
high school graduates from competing for places in the
freshman class with older, more experienced applicants.

The admission process 1n the School of Architecture is
very similar to that in the School of Art. The imtial ap-
plication form is the same as that used in the Art School.
After 1its receipt, the committee’s specially prepared
home test and questionnaire are sent out to the applicant
from the committee along with a covering letter which
has the identical first paragraph as in the covering letter
sent to Art School applicants. In the second paragraph,
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after noting that the ratio between applications and ad-
missions the prior year was 10 to 1, the letter continues,
“[T]he admissions commuttee tries 1ts very best to choose
fairly. It 1s quite obvious that a ten to one ratio forces us
to reject many well qualified applicants.” Although the
letter also continues to note that the high school record
and SAT scores count for only 40 percent in architecture
of the total admission scores, Liebeskind related that this
60 percent artwork, 40 percent academics formula which
it had established was abandoned by the committee
before the mid-1970s. Nevertheless, the faculty place a
number, up to a maximum of 40, on the home test when
it 18 evaluated. This contrasts with the maximum grade
of 30 which the Art test may receive on its evaluation by
the three-member team

After the matenal is received by Liebeskind’s office,
the Architecture committee receives the folders contain-
ing the home test, two-part application, transcript, SAT
scores, and any letters of reference, and they are then re-
viewed by the members of the faculty along with a
number of adjuncts. At least one full-time faculty
member 1s among a particular small group of faculty se-
lected by the chairman who review a segment of the ap-
plications, giving the closest attention to the artwork, so-
lutions to the problems posed in the home test, and the
completed questionnaire On 1ts completion of this
review, the longtime chairman of the commuittee, Profes-
sor Richard Scofidio, who had served at least 7 years at
the time of the hearing, on behalf of the committee, sub-
mits to Liebeskind a Iist of those students they would
like to see admitted and those students to be placed on a
waiting list, with the remainder to be denied admission.

Normally, lists submitted from past years were dis-
carded after Liebeskind’s office would type the current
hist 1n alphabetical order. Liebeskind did retain, Respond-
ent offered, and I received 1n evidence, over the General
Counsel’s objection, two separate lists of names 1n Scofi-
dio’s handwriting he submitted to Liebeskind. One list
contaiming the names of students, not in order, accepted
for admission to the 1980-1981 academic year and those
to be placed on a waiting list, in order, and a second list
of transfer applicants to be admitted to the first, second,
and third years of the 5-year program and those invited
for interview On 1ts receipt by Liebeskind, his office
checked and entered SAT scores on the list; Liebeskind
himself noted *“‘conditional acceptance” of two applicants
who lacked certain high school math requirements, by
prior understanding with Scofidio and a third applicant
with respect to whom Scofidio, had written “want inter-
view first, with him,” later crossing out the name when
Scofidio later informed Liebeskind, “Don’t accept him ”

Two other names of students to be accepted were later
crossed through with the notation “reject” followed by
Liebeskind’s mmitials When Liebeskind learned that nei-
ther had taken the SAT examination, he informed the
chairman and Scofidio agreed to their removal. The list
also shows, by circling of names of the first two appear-
ing on the waiting list and an arrow, and the addition of
two names to the waiting list, that the first two on the
waiting list were added to the group of students accept-
ed for admussion and two applicants were added to that
list to replace the two elevated The numbers 19 and 23

in Scofidio’s handwriting also appear, reflecting the
chairman’s way of keeping track of the total offers of ad-
mission and total number of names being forwarded to
Liebeskind’s office.

The second list represented the commuittee’s final judg-
ment as to transfer student placement after review of the
home test with respect to the particular architecture
design course 1n the S-year sequence of design courses
for which they would be required to enroll. Thus, a cer-
tain number of the applicants were hsted as being re-
qured to take first year design, a course described as
“Arch. 1117 (Architectonics), even though they were
being offered admission as transfer students from another
mstitution. One notation, 1n particular, the word
“‘accept,” was written by the assistant registrar after Sco-
fidio informed her of the committee’s deciston following
an mterview of one of the transfer applicants invited for
interview.

These two lists, received by Liebeskind in May 1980,
were typical of the procedures both the committee and
Liebeskind followed in the admissions process during
Scofidio’s long tenure as committee chairman.

In the Engineering School, the current freshman appli-
cation form and questionnaire were designed by the ad-
missions committee some years ago The first part of the
application, 1t will be recalled, 1s common to all three
schools, and was modified to remove the listing of a
major choice for engineering applicants. The second part
of the freshman application (or questionnaire) was rede-
signed some 5 years before the hearing when the com-
mittee invited Visiting Professor Harrisberger to attend
discussions of what factors, other than academic scores,
might be useful 1n making an admission decision or might
be substituted for an oral mterview. As a result of those
discussions, the application was redesigned.

Just as m the case of candidates for art and architec-
ture, Engineering applicants were required, up to 1972 or
1973, to take a battery of tests in the Great Hall consist-
ing of achievement tests in physics, chemistry, mathemat-
1cs, and spatial relations In those years a qualifying score
was computed, based on high school average and SAT
scores, and applied as a cutoff to determine whether or
not to 1nvite students to take the test. Liebeskind decided
i 1971 not to limit admittance to the achievement tests.
Around 1973, Liebeskind proposed to the committee that
the spatial relations test be dropped because the college
board was no longer producing it; that, since many appli-
cants had not taken both high school physics and chem-
istry by the time of the test, they be given the choice of
either; and, further, that the Cooper Union administra-
tion of the test be discontinued but students take the test
under college board auspices at their local high school.
These changes were approved and the committee then
designed the questionnaire (part II of the application)
which has since continued 1n use, as later modified

At the time the questionnaire was redesigned, the com-
mittee also determined to have borderline candidates
interviewed, using Dean Liebeskind, an alumini repre-
sentative on the commuittee, faculty committee members,
Dean Tan, and Dean of Students Gore for this purpose



1808

The committee has applied a mathematical formula
throughout Dean Liebeskind’s tenure to make admission
decisions. It has changed a number of times over the
years as a result of periodic validity studies the commit-
tee requested Liebeskind’s office to undertake to deter-
mme the correlation between students’ performance
(grade pomt average) at the end of the freshman year
and each of the different factors, which were considered
in the formula, such as high school average, the SAT
math and verbal scores, and the achievement test scores
in math, chemistry, or physics. As a result of these stud-
tes and the committee’s approval of the results, different
weights were assigned to the various factors which went
into the mathematical formula and the new formula was
then applied to a new class of applicants for first year
admussion.

The most recent formula 1n use at the time of the hear-
ing appears in a memorandum dated January 28, 1982,
from the committee chairman to the Engineering School
faculty. Professor V. A. Guido, the chairman, sets forth
the formula used for admission of students to the fall
1981 freshman class. It is a composite score, assigning
varying weights to, and totaling, the various components
previously described, and divided by 10. The memo then
advises that on December 4, 1981, the committee ap-
proved a motion permitting each curriculum group to in-
dependently recommend an admission’s formula to it,
which the committee could then either approve or disap-
prove. The memo concluded with a request that any fac-
ulty recommendations for an admission formula, accom-
panied by justification, had to be submitted no later than
February 5, 1982, Liebeskind testified that the motion
had been adopted on December 4, 1981, over his objec-
tion and contrary vote. (Unlike the voting composition
of the Art and Architecture admissions committees, the
dean of admissions retamns a vote on the engineering
committee.)

As to transfer students into engineering, the applica-
tions and grade transcripts are recerved up to June 1,
after which time they are forwarded to the office of the
dean where a meeting 1s held at which there are faculty
representatives from each of the engineering disciplines.
The faculty present in the applicant’s discipline review
the files and make the admissions decision as well as
noting in the applicant’s folder the number and nature of
transfer credits to be allowed. No waiting list of transfer
applicants is maintained. If the reviewers find the appli-
cant lacking the equivalent of the institution’s first year
engineering curriculum, the student will not be admitted.
Liebeskind described the dean’s participation as that of a
mechanical engineering faculty reviewer in the absence
of such representative, but never as an administrator.

With respect to the size of entering classes in each
school, Dean Liebeskind credibly testified that the deans
advised and set rough guidelines, or goals, for optimum
numbers of students, but that the admissions committee
pretty well admitted as many students as they felt should
be admitted in any particular year. For example, in the
Art School, which scheduled 4 sections of freshmen, the
dean sought 16 as an opttmum number for each section.
Yet, in the past 10 years, while the figure of 66 has not
been exceeded, the total has in particular, years gone as
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low as 50 or 54 In engineering, before the mid-1970s,
the entering class had 5 sections of 25 each. When 1 of
the majors was eliminated in 1975, the dean advised Lie-
beskind to raise the optimum figure to 30 for each of 4
sections. Thus, today, 120 1s the target for the size of the
freshman class.

Each admissions committee also works with Dean Lie-
beskind 1in drawimng up an admissions calendar. The
dean’s office annually supplies various chronological
dates to the faculty after Liebeskind discusses his propos-
al with the commuttees, setting deadlines on mailing tests
to applicants, faculty reviews, and Liebeskind’s own
review, all based on and working back from a generally
recogmzed May 1 deadline for notifying applicants of
their admission or rejection by the school.

4. Academic standards

Although the printed 1978 governances of the Schools
of Art and Architecture incorporating all amendments
made prior thereto list the deans of admissions and stu-
dents as exofficio and nonvoting members (along with
the academic deans) and the dean’s unilaterally revised
governance in the School of Engineering merely in-
cludes these deans as exofficio members without specifi-
cally denying them the vote, both deans testified without
contradiction that, in addition to fully participating 1n
therr deliberations, they also vote on these commuittees.
However, in the Art and Architecture commuittees,
which also include two full-time and one part-time facul-
ty, one student, and one full-time LA&S faculty member,
the full-time faculty alone outweigh them. In the Engi-
neering School committee, which under Dean Tan’s re-
vision included one representative from each teaching
discipline without student or any part-time faculty repre-
sentation, full-time faculty outweigh the two voting
deans by eight to two.

The charge of the committees is identical in each
school and 1s, 1n substance, unchanged from that con-
tained in the 1964 governances. Academic standards and
regulations for each school appear in the annual cata-
logues. From time to time, committee deliberations result
in changes in these standards. For example, the minutes
of the Art School committee for June 7, 1976, show that
it discussed both poor attendance and work 1n studio
courses falling below the 2.0 minimum and unanimously
voted for inclusion 1n the academic requirements of the
School of Art, effective in the 1976-1977 year, the fol-
lowing statement:

Students whose attendance record and/or per-
formance 1n studio courses is unsatisfactory may, at
the discretion of the Academic Standards Commat-
tee, be dropped from the rolls of the Cooper Union

At that time, Deans Gore and Liebeskind, although
present, did not vote, but the academic dean joined the
three faculty members present in the committee’s unani-
mous approval of the standard. The minutes further
report that, at its direction, faculty members were to be
polled by phone on their position regarding the state-
ment, three members who had been reached by June 9
having given their approval.
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As further evidence of the committee’s adoption of the
standards governing retention of student status and satis-
factory completion of degree requirements, the Engineer-
ing School committee minutes of February 27, 1979,
report, inter ala, that, “The Academic Standards previ-
ously adopted, and which will appear in the 1979-1981
school catalog, were reviewed. Several items were modi-
fied for clarification, and are listed 1n the memo, sent to
Dean Liebeskind and distributed to the members on
3/1/79 ” The minutes of September 4, 1979, report that a
motion was passed m which the committee recommend-
ed to the faculty that a 3.0 GPA [grade point average] in
graduate courses taken at Cooper Union be required for
graduation from the integrated master’s degree program
This motion, as amended by Professor Yalow in certain
particulars, clanifying that the mmimum average applies
only to 400 level courses and all courses taken beyond
the requirements of the bachelor’s degree, was passed by
the faculty at the contimuation of its regular October 23,
1979 meeting held on November 6, 1979. (Parenthetical-
ly, the admissions committee in March, 1979, had adopt-
ed a standard for undergraduate admussion into the pro-
gram, at the request of Dean Tan, which required a min-
mmum 3 0 average, but which also permitted a waiver on
recommendation of the faculty m the area of the stu-
dent’s major nterest )

The three governances provide umiform procedures for
the commuttees’ exercise of their responsibilities in defin-
ing the grading system, recommending standards and
regulations for academic performance, reviewing peti-
tions from students, and recommending candidates for
degrees Major changes proposed by any member of the
faculty in the grading system or academic standards and
regulations after consideration by the committee go to
the faculty and then the president. Minor changes, such
as in wording for clarification, may be acted on by the
committee and reported to the faculty On student peti-
tions for remnstatement, the guidelines for consideration
of which appear 1n section IV,D, supra, the governances
provide that the commuittee’s actions in this area shall be
final

According to Dean of Students Marilyn Gore, in deal-
ing with student petitions, the faculty, particularly that in
the smallest school, Architecture, pride themselves on
their flexibility in resolving the problems presented. In
one instance, in which 1t was clear by his academic
record, primarily 1n the design area, that a particular stu-
dent should be dropped, Professor Wurmfeld appeared
before the committee and stated he would like to take on
the student and see 1f he could work with him. The com-
mittee approved the student’s retention, and the student
ended up domng very well and was able to graduate.
Dean Gore, who mtially opposed such flexibility
some cases, over a period of time became appreciative of
the kind of thoughtful consideration that the committee
gave to the individual situations of the students In fur-
ther support of the independent, as well as compassion-
ate, exercise of 1ts discretion in these areas, the minutes
of the committee meetings of the schools are replete
with instances of the varied determinations which they
made on the cases of students dropped, or placed on pro-
bation, or in considering petitions for change of grades

(invariably left completely to the discretion of the facul-
ty teacher, but on occasion modified to permit a timely
withdrawal or mcomplete grade only on approval of the
dean and which must be completed expeditiously or
result 1n a failing grade) The range of possible actions
regarding students i serious academic difficulty appears
by code in the engineering commttee minutes of June
12, 1980 They include probation, readmitted and on pro-
bation, decision pending before September meeting, re-
moved from probation, absolved of any unsavory status,
special considerations (which are then annotated), contin-
ue on probation, and denied readmittance. As explained
by Liebeskind, no student 1s dropped without the oppor-
tunity of appearing first before the committee. Students
placed on probation are also under the continued guid-
ance and counseling of their faculty advisor who periodi-
cally reports to the committee on the student’s academic
progress

In an effort to show the limited control the faculty ex-
ercised 1n the area of academic standards, the General
Counsel adduced evidence with respect to two students
who received failling grades in the fourth year architec-
tural design course yet, with the apparent aid of the
dean, were able to complete the required course work,
including the simultaneous completion of both the fourth
and sequential fifth year design courses in the following
year, and graduate with their class at the completion of
the fifth year This incident became a matter of some dis-
pute and recetved considerable attention from both the
General Counsel and Respondent at the hearing

Professor Wurmfeld testified that the grades for each
student 1n his classes are turned in to the dean, who
countersigns the sheet containing them, and the grades
are then 1ssued. In this instance, in academic year 1976-
1977, he gave a final grade of F for the spring semester
to two students, R.S. and SS in “Arch 141, Design
IV,” histed for six credits The next year, 1977-1978,
these students did not repeat the course, but instead were
n the fifth year course, “Arch. 151, Thesis,” listed for 10
credits. The inference Wurmfeld drew 1s that the stu-
dents had been promoted over his 1ssuance of the failing
grades and were permutted to take the last in the se-
quence of design courses without having satisfactorily
completed a required prerequisite Wurmfeld is the full-
time faculty member who 1s aided by four adjuncts m
Arch. 141, while Dean Hejduk 1s team leader and one of
two full-time faculty members who teach Arch. 151, as-
sisted by three adjuncts Arch. 151 1s described as a syn-
thesis of 4 years’ educational experience with the choice
of area of study left to the student. Problems are ana-
lyzed and studied with the aid of faculty from each disci-
phne and by wvisiting critics. Arch. 141 nvolves the n-
vestigation of urban programs and sites requiring the in-
tegration of form, structure, space, and environmental
technology through the solving of individual problems.
Each course thus has an extensive studio component.

On June 9, 1977, Ysrael Seinuk, the faculty chairman
of the academic standards committee in architecture,
wrote Dean John Hejduk reporting that at the commut-
tee meeting of June 8 the two students had registered a
complaint about their fatling grades, claiming an appar-
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ent personality problem with the head instructor who
had announced they would fail regardless of work which
quality warranted a passing grade. The dean forwarded
the letter to Wurmfeld for his comments. Wurmfeld
wrote Seinuk responding pomt by point to the students’
complaints, in particular noting the ample notice they
had recerved of the risk they were facing from their fail-
ure to attend studio and the poor quality of the uncriti-
cized work, and histing the uniformly failling grades given
to the students by each of the other adjunct instructors.
There were no further communications.

Both students not only had academic difficulties, but
S.S., in particular, had emotional problems as well which
were disruptive in the academic environment. Professor
Robert Slutsky, at the time a full-time member of the ar-
chitecture faculty, discussed S.S.’s academic and behav-
1oral problems with Dean Hejduk on a number of occa-
sions, once recommending his suspension for a year To
the dean, who did not tesitfy, Slutsky attributed the re-
sponse that he wanted to get S.S. through the school as
quickly as possible without having S S. cause additional
trouble, to the extent of permitting him to retake the
second semester of Arch. 141, which he had failed, si-
multaneously with Arch 151.

In the fall of 1977, both the dean and Slutsky taught,
with others, Arch. 151, and the dean was the head in-
structor as well i Arch. 141, Wurmfeld being on leave
at the time. Slutsky acknowledged that S.S. attended his
Arch. 151 classes but that by spending every day in the
studio could have done repeat work in Arch 141, with
some overlap of time. Both R.S. and S.S. had been
placed on probation and, by academic rules would have
been limited to 18 credits a semester, and 1n no case
more than 20. Yet, the transcripts of R.S. show he re-
cetved 23 credits 1n the fall 1977 semester and 21 1n the
spring semester. R S. received a grade of A and S.S. a
grade of D in Arch. 141 n the fall of 1977 under the
head instruction of Dean Hejduk. Dean Liebeskind ac-
knowledged that it was unusual for a student on proba-
tion who failed a design course to be permitted to take
the next course mm the sequence simultaneously with re-
peating the design course he failed, for a total of 16 cred-
its only 1n design courses.

Dean of Students Gore recalled S.S. and problems
with his conduct. She saw him at Dean Hejduk’s request
because of the disruptive nature of his behavior. She also
participated 1n an academic standards committee meeting
which considered the status of S.S., when he was in his
fourth year, and at which a decision was reached to
permit him to complete his studies. Student R.S., who
she recalled having unsuccessfully attempted to convey
unfair treatment by the faculty in design courses, was
also permitted by the committee to contmue his studies
and to graduate.

With respect to student status, generally, Dean Liebes-
kind testified that, after the committee meets and votes,
his office acts to implement the committee’s decision
after recerving a copy of its minutes. He explained that
the commuittee operates substantially in the same fashon
in each of the schools. With respect to granting of de-
grees, Dean Liebeskind’s office maintains a credit audit
for each student. At the conclusion of the final semester,

his office will check to see that all graduation require-
ments have been met both with respect to total credits as
well as distribution of credits 1n the different required
areas. A list of all the students who meet graduation re-
quirements 1s then prepared and in May 1s presented to
the committees and then to the full faculty for therr re-
spective approvals.

Counsel entered a stipulation on the record that the
academic standards committee 1n each of the three
schools, and 1n the predecessor combined Art and Archi-
tecture School, has had the same responsibilities and au-
thority in the period 1969-1970 to 1973-1974 that 1t has
exercised since that time.

5. Student activities

It will be recalled this commuttee is a joint committee
Under the 1978 governance it now consists of one facul-
ty member elected by Engineering, one member elected
by Art or Architecture (alternating each year), the dean
of students, and one student from Art, one from Archi-
tecture, and two from Engineering, who shall serve for 1
year. The students shall be elected in elections in which
student participation shall be at least 50 percent in the
school each represents. The committee’s charge has re-
mained the same. See section 1V,D, supra.

Dean of Students Marilyn Gore testified that she 1s the
chairperson. She believed the governance established
this, but 1t 1s silent on who is chairperson and how that
person is selected. According to Gore, the committee
also includes a faculty representative from each school,
and 1s not limited to two as provided in the governance.
Furthermore, the committee 1in operation now includes
three students from Engineering, two from Art, and one
from Architecture, each elected by the respective stu-
dent bodies.

A current concern of the committee is discussing and
preparing a student judicial code. The purpose of such a
code is to provide standards for the behavior of students,
procedures and penalttes for student breaches, and also
to ensure that students get due process when accused
Gore prepared a first draft, which was then modified
with committee input. In academic year 1981-1982, the
committee had already met four times and a fifth meet-
ing was planned for a few days after Gore’s testimony.
The first draft was begun in January 1977. After commit-
tee revision and approval, it was submitted to the facul-
ty-student Senate which referred it back to the commit-
tee for further revision. Gore first attempted to meet
senate objections; the committee then discussed it again,
made 1ts own revisions, and 1t was resubmitted to the
Senate 1n November 1981. At the time of the hearing,
Gore had not received any formal word on senate ac-
tions. Since all members appear to participate equally,
this 1s one governance committee, probably the only one,
on which the full-time faculty either does not have a
member officiate as chairperson or constitute a voting
majority among the membership as actually constituted.

Apart from the work of the Student Activities Com-
mittee, individual faculty members act as advisors to var-
1ous student extracurricular activities clubs. For example,
Professor of Humanities Thaddeus Gatza advises the
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Cooper Pro Musica, a student musical organization. Be-
sides performing with the group, Gatza advises the stu-
dent president concerning its funding, and arranges re-
hearsals and musical programs, spending an average of 3
hours a week 1n this role. Gatza stressed, however, that
the students manage their own activities and that annual
funding 1s provided by a joint activities committee of stu-
dents to which student leaders of the various extracurric-
ular clubs apply Gatza has nothing to do with either the
obtaming or disbursing of these funds.

Professor Knapp advises another group of students
who formed a production center which provides audio
services for student organizations and runs the audio and
lighting systems for productions in the Great Hall This
group 1s partially funded by the joint activities commut-
tee budget and partially by income received through sale
of their services to individuals and organizations Ac-
cording to Knapp, who testified without contradiction,
the faculty has no mput mnto the size of the budget or
how its funds are allocated. While no tuition 1s charged
Cooper Union students, there 1s a student fee, totaling
$300 1n academic year 1981-1982, which 1s the source of
the funds for these activities The faculty has not voted
on the amount of the fee which was raised to its present
level some time during the 1970s. Neither does the facul-
ty have any say on the registration or approval of stu-
dent clubs so that they may apply for and receive fund-

ing.
6 Calendar and schedules

Prior to the 1978-1980 collective-bargaining agree-
ment, the annual calendar and schedules of instruction
were prepared under the auspices of the governance
committee on calendar and schedules as set forth 1n sec-
tion IV,D, supra.

Up to 1975, the commuttees from each of the then two
schools, Engineering and Art and Architecture, acted
jointly 1n working out details of the calendar and in co-
ordinating schedules of the two schools. Thereafter,
committees from the three schools acted jointly in doing
so. Dean Liebeskind, prior to his elevation to director of
admissions 1n 1970, for most of the years since 1948, had
been faculty chairman of the Engieering School com-
mittee which produced a calendar and class schedule
each semester.

In 1970, the committee asked new Director of Admuis-
sions and Registrar Liebeskind to produce the schedule.
Liebeskind forwarded forms for each engineering disci-
pline to the office of the dean, who consulted the faculty
members as to their availability and how a particular
class was to be scheduled, e.g., whether on 3 consecutive
hours or 1 hour on each of 3 separate days. Liebeskind
would then prepare a schedule from the completed
forms, and 1t was posted so that faculty members could
review 1t and make suggested changes for implementa-
tion by Liebeskind.

In February 1970, the full engineering faculty adopted
a statement of policies and guicles relating to class and
examination schedules in the School of Engineering and
Science which 1t had received from the calendar and
schedules committee. At least two changes were made in
the statement after its receipt by the faculty. The stand-

ards and guide the statement embodies have recently
been brought to the attention of the faculty by Dean Tan
following termination of the bargaining agreement and
the withdrawal of recognition They relate to such mat-
ters as when in the day certain classes should be sched-
uled, reasonably balancing the workload for students and
avoiding excessive staff member load on any one day,
limiting classes between certain hours, and the prcedure,
process, and location of review of the registrar’s pro-
posed schedule by faculty members Dean Liebeskind
followed these gwidelines when he prepared the sched-
ules.

The 1970 statement also contains a foundation for an
effective examination schedule. Final exams are not
given in the Art School and are rarely given in Architec-
ture They are given in Engineering, and the principles
contained m the statement guide Liebeskind in preparing
the proposed examination schedule which he submits to
the dean’s office for the faculty’s review. Some faculty
contact hm directly to make changes and he complies
with those requests.

For the 3 or 4 years up to the time of Liebeskind’s tes-
timony in February 1982, or roughly since the collective-
bargaining agreement became effective and after with-
drawal of recognition, the responsibility for completing a
master class schedule, at least in the Engineering School,
has been given to Associate Dean Hollander. The faculty
have been mmvited to come mto the room where the
schedule is being worked on and to more or less sched-
ule their courses in different time slots as they wish.
Dean Liebeskind has observed Dean Hollander working
on the schedule and faculty in the room, placing and
moving class descriptions on a large, 3- by 5-foot
mockup of the master schedule. Students have also made
suggestions on time slotting of courses. Conflicts in time
between courses are resolved between the faculty affect-
ed and Associate Dean Hollander. According to Liebes-
kind, under the current system there is greater faculty
participation 1n the preparation than when he drew it up.

The academic calendar lists the dates of beginming and
ending of classes each semester, recess dates, final exami-
nation dates, and graduation.

In previous years, after preparation of an academic
calendar by each committee, if there were discrepancies
between them the faculty-student Senate resolved then
so that a common calendar for all divisions of the institu-
tion could be produced. Then, in negotiations for the
collective-bargaining agreement, an understanding was
reached that as dean of admissions and records, Liebes-
kind would prepare the calendar. By virtue of article
XXIII of the agreement, see section IV,F, the committee
on calendar and schedules was not continued in the 1978
governances. Instead, article IV of the agreement pro-
vided that the dean of admuissions shall prepare the calen-
dar and it shall remain substantially the same as at
present. There shall be no change in the number of holi-
days and number of weeks in the academic year. And
the faculty shall not be required to be in residence be-
tween June 15 and Labor Day of any academic year.

After the contract expired, the institution went back to
the committee structure only now with three formal fac-
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ulty commuttees reflecting the three schools. Liebeskind
submits to them a hst of significant dates during the aca-
demic year, including holidays and dates of religous ob-
servance, and a typical calendar. The committees meet
and agree on a calendar for each school, resolving any
discrepancies between them; the faculties then approve
the calendars and, if any discrepancies still survive, they
are resolved in the Senate.

7. Academic freedom and tenure

The charge of the committee and the principles and
procedures concerning academic freedom and tenure
appear 1n section IV,D, supra, and 1n appendix III to the
1964 faculty policy manual. The committee was a joint
committee made up of four semor faculty members from
each of the two schools, Engineering and Art and Archi-
tecture, elected by the joint faculties. In formulating a
code to be followed in proceedings concerning the fit-
ness of a member of the faculty, embodied 1n the proce-
dures described in section IV,D, supra, the committee
was guided by and followed closely the principles adopt-
ed jomntly by the Association of American Colleges and
the American Association of University Professors After
adoption by the faculty the procedures were approved
by the trustees.

Professor Ralph Knapp, who served on the joint com-
mittee for a 3-year term in the early 1970s, alluded to
what he and other members conceived to be a serious
defect in its operation. This was a merger of the investi-
gative and adjudicatory functions in the same body in
that the committee both investigated and heard matters
which in 1ts view warranted formal proceedings. As
Knapp explained, “It was not possible for the committee
to do both functions and remain unmvolved 1n the issue

. . you were already prejudging the 1issue.” This prob-
lem, although discussed a number of times by the com-
mittee 1n its private deliberations, was not resolved.

Professor Knapp described the three areas of activity
allowed to the committee under the 1964 governance
and appendix III as (1) alleged wviolations of academic
freedom, (2) alleged violations of due process, and (3) al-
leged violations of adequate consideration. He later ex-
panded that hst to include consideration of dismissal of a
tenured faculty member for alleged madequate cause. In
appendix III adequate cause was defined to mean profes-
sional incompetence due to either physical or mental dis-
ability; professional incompetence manifested by gross
negligence of duty or grave and continued disregard of
scholarly standards or professional responsibilites; con-
viction of an act constituting a violation of law and 1n-
volving moral turpitude; or a change i academic pro-
gram, approved by the faculty, administration, and trust-
ees, or a demonstrably bona fide financial condition that
necessitates the abolition of the position. It will be re-
called that 1n this last area 1n 1975 the institution success-
fully opposed the request for a hearing of five tenured
professors whose appointments were terminated due to
the discontinuance of their academic programs, the presi-
dent’s denial of a hearing having been affirmed by way
of a court dismissal of the professors’ suit to enjoin their
terminations pending a hearing.

In 1969, Professor of Physics Milton Stecher and then
Humanities Professor Leo Kaplan had become co-chair-
men of the joint committee. During the period 1969 to
1975 it dealt with seven cases raising all of the 1ssues de-
scribed by Professor Knapp. In 1969, three cases came
before the committee. In one of them, the committee’s
recommendation that a letter from the Engmeering
School dean to the faculty requiring them to disavow a
memorandum circulated to his colleagues, by a member
of the mathematics department, criticizing the dean’s
action 1n removing the departmental chairman for faihng
to support the dean’s candidacy for president, or have
the memo placed 1n their permanent files, be declared n-
effective as a violation of academic freedom was ap-
proved by the board of trustees. In another, Stecher tes-
tified that the committee’s recommendation to censure
the acting adminstrator of the math department for his
failure to consult math faculty on the appointment of a
new member of the department 1n violation of article IV
of the governance was also approved by the trustees.
Stecher, however, could not locate any letter of censure
in the case file and counsel stipulated there was none.
Furthermore, a group of outside consultants appointed in
mid-1969 to review “a problem . . related to the De-
partment of Mathematics” and to make recommendations
for 1ts solution made a recommendation, inter alia, ap-
proved by the president and trustees in October, that
gratitude be expressed to the acting math department ad-
ministrator for undertaking an otherwise thankless task
and he continue to serve until a new administrator be lo-
cated and employed. By letter dated January 9, 1970,
President White relieved the acting administrator of his
duties, assumed the duties himself for the second semes-
ter, with the assistance of another member of the faculty
until the search for a permanent head was concluded,
and ended by expressing gratitude to the acting head for
his leadership and patience In the third matter referred
to 1t that year, the committee’s jurisdiction regarding a
complaint of disenfranchisement by the humanities de-
partment was disputed by mterim President Heald and,
as a result, the commaittee only acted informally prior to
new President White’s decision later 1n the year to give
them the vote on governance committees

In 1970-1971, the committee, after hearing, successful-
ly recommended reappointment for the next academic
year without prejudice of a chemical engineering profes-
sor whose academic freedom had been violated. The fol-
lowing year, the committee, affirmed by the trustees,
denied a hearing and dismissed the claim of the same
professor on his nonrenewal, having satisfied itself that
he had received academic due process

In 1973-1974, the board of trustees approved a com-
mittee recommendation that another chemical engineer-
ing professor had not been denied renewal and tenure be-
cause of msufficient consideration, the committee con-
cluding that all relevant documents and information re-
specting the professor’s status and tenure application had
been given due consideration. In his testimony about this
case, Professor Knapp noted that 1t was beyond the com-
mittee’s jurisdiction to involve itself in the substantive
matter of the administration’s denial of tenure to the pro-
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fessor i spite of his having received a favorable depart-
mental recommendation on a second vote of the senior
faculty members 1n his department after an apparently 1n-
conclusive first vote had been taken. On the first vote,
the departmental chairman had been in favor and the
only other tenured member agamnst. By the time a second
vote had been taken at the professor’s request, a third
member of the department had received tenure and was
thus now ehgible to vote He voted in favor, and the
other two votes continued to remain split

The last case considered by the committee arose in
1974 Professor of Art Thomas J. Gormley complaned
i 1974 that a decision of the president to deny him
tenure was due to his umion activities and therefore a
violation of his academic freedom

Gormley had been teaching full time 1n the combined
Art and Architecture School stnce 1970 In 1971 he was
appointed acting head of the department of graphic
design, a post from which he later resigned and then
reassumed. By academic year 1972-1973, Gormley was
an assistant professor. Under the faculty policy manual, 1f
tenure was to be denied him, the administration was obli-
gated to notify him 12 months prior to the completion of
his fifth year of service, thus by the end of the spring
term of his fourth year, in 1974. That spring, the Divi-
sion of Art tenure committee unanimously voted to rec-
ommend Gormley and a colleague, the Art Division
head, and imtially that Art and Architecture School
dean, Sadek, recommended in writing Gormley’s tenure,
along with that of the other candidate, Professor Kadish
Then, unexpectedly, Dean Sadek a month later withdrew
his previous apparently unqualified support for Gormley.
In a second letter to President White, in which he re-
ferred to informal individual discussions with the com-
mittee members and division head, held as a result of a
recent conversation with the president, characterizing
their support for Gormley as lukewarm at best, Sadek
concluded he would not give other than “pro forma”
support to Gormley’s candidacy President White, who
had not approved Dean Sadek’s initial letter of recom-
mendation for Gormley, wrote Gormley on June 14,
1974, officially informing him that on June 12 the board
of trustees decided not to grant him tenure and that his
appomntment for 1974-1975 was a terminal one.

Gormley’s complaint to the committee was grounded
on a belief that Dean Sadek’s change in position was re-
lated to his anger at Gormley’s support, by his vote and
remarks at the senate meeting for the Union, and to
Gormley’s alleged failure to clarify his position 1n a con-
versation the day following the senate vote. Gormley
testified that Sadek had been hysterical in a later tele-
phone conversation m which he referred to Gormley’s
vote, to Gormley’s tenure candidacy, and to his view
that Gormley’s stand on the maiter was not going to sit
very well with the admimistration. Gormley also felt the
procedure invoked by the dean 1n reevaluating his tenure
recommendation had been improper in that he had
learned from various of the committee members ap-
proached by Dean Sadek that they had not held any real
“discussions” about his qualifications as claimed by the
dean 1n his second letter

The committee, under Professor Stecher’s chairman-
ship, proceeded to investigate the matter, including inter-
viewing various faculty and admumstration figures.
Gormley submitted a lengthy recital urging a hearing on
his complaints, as well as affidavits from two members of
the committee. Gormley also sought and received a
statement of reasons for denial of tenure from President
White in which White relied on a policy adopted by the
board of trustees in 1973 recognizing the unusually high
proportion of faculty on tenure, the long-range educa-
tional and financial implications arising from this situa-
tion, and the urgent necessity to act firmly to correct it
by limiting tenure to only those with the most outstand-
ing credentials. (White referred to 10 other faculty mem-
bers besides Gormley who were denied tenure in the
past 2 years, most of whom also had the support of their
colleagues.)

At the urging of Professor Robert Slutzky, a member
of the committee and a strong supporter of Gromley’s
posttion, additional meetings on the case were held with
the provost, dean, and others. At these meetings, two of
the committee members who continued to participate in
1ts deliberations were unavailable (of the original seven
members, two withdrew from consideration because of
then direct mmvolvement on the Division of Art tenure
committee 1 recommending Gormley’s tenure and one
could not participate because of a personal tragedy).

Ultimately, a committee majority, consisting of
Stecher and two others, who attended interviews and
participated 1n early deliberations and whose views were
later polled, determined to take no further action in the
complaint, and Slutzky dissented. The committee’s deci-
sion was announced in a lengthy document issued in
February 1975 and signed by the chairman, and Slutzky
1ssued a one-page dissent. The majority concluded that
while it considered Dean Sadek’s second letter to the
president as a tortuous, ambivalent document, it learned
he wrote 1t after failing to secure from Gormley’s col-
leagues the necessary overriding reasons to convince the
president, and it had no effect on the president’s disap-
proval of tenure Nevertheless, the majority went on to
deplore the absence of a statement concerning standards
of performance, as well as criteria and procedures for
evaluation of tenure candidates, which led to an evalua-
tion in Gormley’s case pervaded by ambivalence and am-
biguity

Slutzky’s minority report stressed that only Stecher
and he had heard the entire evidence, including meetings
at which crucial evidence was presented. He also ques-
tioned whether a prehearing was necessary at all since
the faculty policy manual does not clearly outline the
procedures regarding termmation of probationary ap-
pointments, suggesting that a formal proceeding may
have been Gormley’s procedural right.

Later, Stecher released an open letter to Slutzky in
which he dealt in detail, point by point, with Slutzky’s
arguments. The Stecher-Slutzky debate mirrored a deep
divisiveness within the overall faculty about the outcome
of the Gormley complaint, an apparent majority of the
full-time staff favoring a formal hearing so that the
charges could be aired and put to rest once and for all in
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the full hight of an open on-the-record confrontation be-
tween Gormley and the tenure committee on the one
hand and the adminsstration representatives on the other
In part, further faculty involvement with the issue also
probably reflected, to a certain extent faculty views fa-
voring and rejecting collective bargaining as a means of
dealing with 1ssues which seemed to place administration
and faculty in an adversary position. Stecher himself ad-
mitted strong antipathy to unionization, while Slutzky
was a member of the Union’s executive committee
Indeed, a conflict in testimony arose with respect to
whether or not Slutzky told the provost in Stecher’s
presence that if things go easy with Gormiey, things
would go easy over the bargaining table, Stecher’s as-
serting and Slutzky’s denying the statement was made. I
deem 1t unecessary to resolve this conflict since the ques-
tion of fact presented 1s not germane to the legal 1ssue
presented by the Gormley complaint as to whether the
faculty exercised managerial authority over matters in-
volving claimed breaches of academic freedom and due
process on tenure considerations.

Gormley remained unsatisfied with the result and con-
tinued to seek a formal hearing in unsuccessful direct
correspondence with President White and by taking the
matter to the Senate for its mnput as an advisory body to
the president. The Senate voted to bring the matter
before a joint meeting of the faculty on May 13, 1975. At
this meeting, tensions ran high. What transpired next 1s
pieced together from Gormley’s and other witnesses’ tes-
timony and a review of the minutes in evidence and is
not entirely clear. Yet, the major points are sufficiently
comprehensible to describe them here

At the meeting, both Stecher and Slutzky spoke to
their respective reports. At some point a motion was In-
troduced and carried calling for the resignation of the
committee and the election of a new ad hoc committee,
and a separate motion was also adopted by a vote of 43
to 16 that it immediately convene a hearing on Gorm-
ley’s complaints. Gormley recalled that President White
left the chair and the meeting before the votes. Appar-
ently, the members of the committee present, including
Stecher, resigned. Ultimately, six of the seven members
stepped down. At the opening of a reconvened meeting
on May 22, President White read a written statement 1n-
forming the assemblage that “the admimstration will
regard the election of the proposed committee as an ille-
gal act under the governance.” He went on to state the
administration would not recognize 1t, provide 1t any fi-
nancial support, participate in its activities, nor recerve
any communications from it. He then relinquished the
chair. The meeting continued with the secretary, Profes-
sor Bowman, serving as chairman pro tem. It was ruled
that a quorum was present After a speaker was applaud-
ed for criticizing the administration for now emasculat-
ing the AF&T committee after continually whitthng
down the structure and strength of the governance, an-
other professor moved to censure the president The
motion called for a vote of no confidence in the presi-
dent in view of his continuing efforts to thwart the duly
expressed wishes of the joint faculties and his continuing
refusal to abide by the governance. The motion was sec-
onded, almost immediately the question was called, and

the debate concluded At this point the deans and divi-
sion heads stood up, announced they would vote against
the motion, and walked out. This action prompted some
faculty to leave, thereby destroying a quorum among
faculty members, and no vote was taken. The meeting
then adjourned to May 27. On May 27, a quorum could
not be obtained and no meeting was held No further
meeting was scheduled that academic year and the effort
to elect a new ad hoc AF&T committee to hear Gorm-
ley’s complaints went no further

Gormley had an unfair labor practice charge filed on
his behalf with Region 2 toward the end of 1974 in Case
2-CA-13549 alleging his nonrenewal as violative of Sec-
tion 8(a)(1) and (5) of the Act The charge was dis-
missed, there were no further proceedings, and Gormley
left the faculty at the end of the 1974-1975 academic
year.

Following the Gormley cause celebre, the committee
ceased to hear any further matters. According to Profes-
sor Stecher, he continued to remamn a member after the
abortive resignations failed to result in a successor com-
mittee, but the committee was no longer called on to do
anything and 1t just petered out According to Professor
Knapp, the committee ceased to exist after the time of
the Gormley episode. It will be recalled that in 1975 the
administration successfully opposed the request for a
hearing before the AF&T committee made by five ten-
ured professors whose appoimntments were terminated due
to the discontinuance of their academic programs, the
president’s position later having been affirmed by way of
court dismissal of the professors’ suit to enjoin their ter-
minations pending a hearing. During the period 1975 to
1978 union contract demands included replacing the
committee with grievance and arbitration provisions. All
of these factors, including faculty disenchantment with
the committee structure and concentration on another
mechanism, probably contributed to 1ts demise.

It will be recalled that the Senate, by voluntary deci-
sion of its membership, also ceased to function from
shortly after its referral of the Gormley matter to the
joint faculty until after execution of the collective-bar-
gaming agreement President White’s rejection of the
joint faculty’s effort to reconstitute the AF&T committee
reflected also on the Senate’s referral of the matter to
that body In fact, it was at the same meeting at which
the referral was approved that President White in ad-
dressing the Senate pointed out its purely advisory and
Irmited role. The president’s statement was made in the
context of a discussion of the Union’s role 1 certain de-
cision-making matters and probably reflected some ten-
ston between administration and faculty arising from
conflicts arising during the bargaining period. President
White also never called another meeting of the joint fac-
ulty. Six years elapsed until its new meeting in the spring
of 1981

During the contract period, the AF&T committee was
formally abolished and was replaced by various contract
provisions pursuant to article XXIII of the agreement.
Article II, “Academic Freedom and Responsibility,” re-
cited principles of academic freedom for the faculty, ex-
panding on those contained 1n appendix III to the 1964
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faculty policy manual. Articles VI, “Reappointment,
Promotion, and Tenure,” and VII, “Tenure,” established
final approval on these decisions by the president but re-
quired the dean to make every reasonable effort to
secure written recommendations from faculty members
who may be affected by such decisions, including, but
not limited to, faculty members with higher rank or
tenure, and which group could be expanded to include
other faculty members at the request of the affected
member. Procedural time limits for faculty notice and
submisston of additional names were set forth, the
manner of imtiation of candidacy by the admimstration,
individual applicant, or other faculty was described, and
provision for grieving a procedural defect was included.
Tenure was to be determined for all faculty umiformly by
the end of the member’s third full year, with demal fol-
lowed by a fourth year terminal appointment Article
XXI1, “Grievance and Arbitration Procedures,” provid-
ed for an informal attempt at resolving complaints fol-
lowed by a three-step formal process for resolution of
grievances and culminating in final and binding arbitra-
tion 1n accordance with the rules of the American Arbi-
tration Association A grievance was defined broadly as
any dispute concerning the application, the interpreta-
tions, or the reasonableness thereof or other claimed vio-
lations of any term or condition of the agreement. In a
separate clause, article XIX, dismissal of tenured faculty
was himited to adequate cause and tracked the grounds
establishing such cause 1n article III to the faculty policy
manual, and 1n article XXI the administration committed
itself to no layoffs of tenured faculty for the hife of the
agreement

Professor Knapp testified to the amicable resolution of
grievances during the contract’s first year, 1978-1979,
during which he was the Umon’s grievance officer. In
one matter, the parties worked out a resclution of a pro-
bationary faculty member’s claim of termination breach-
ing an agreement to retain him, which included a finan-
cial settlement. In another, Professor Tulchin’s grievance
disputing a reprimand was resolved at the level of the
dean by removal of the offending letter from Tulchin’s
personnel file. A third grievance, filed in 1980, claiming
administration involvement in a plan of student evalua-
tion of faculty violated the agreement, was resolved by a
signed agreement i which the admimstration agreed to
reframm from involvement with the student evaluation
form, but in which the night of students to engage in
such activity through their organization was affirmed.

Gatza testified that during the contract’s second year,
at which time he was the new grievance chairman, an-
other grievance claiming a teaching overload was re-
solved at the level of the provost by payments made to
the affected teachers above their regular salary

After withdrawal of union recognition in mud-1980, at
a joint meeting of the faculty in late 1980 or early 1981
called by President Lacy, the president asked the faculty
to form a new AF&T committee. This new committee
has a different composition from the old, including two
elected representatives each from Engineering, Art, Ar-
chitecture, and the humanities department, one librarian,
and, when matters before 1t concern adjuncts, two ad-
Junct faculty members. Deans and other administrators

participated fully in nominating and votmg for commut-
tee members In March 1981, 1in a signed memorandum
addressed to the president on the Union’s letterhead, five
bargaining unit members, and in a separate letter a sixth,
all elected at a meeting of the joint faculty to serve on
what they described as the umilaterally imposed AF&T
committee, accepting their positions under protest and
only to provide a voice, however weak, for the faculty,
without waiving their contractual rights or nights to
pursue the instant proceeding. A responsive letter to the
individual letter writer from President Lacy placed the
new committee under the governances and the 1964
principles and procedures concerning academic freedom
and tenure.

J Faculty Participation in Nonacademic Concerns

1 Buwilding and property matters

The record makes clear that on matters relating to the
use and renovation of institutional buildings and the pur-
chase, sale, and lease of real estate, the faculty had either
no mput or no effective advisory role on the ultimate de-
cisions reached. When the Foundation Building was ren-
ovated during the period 1973 to 1975 and other quarters
were acquired for class and administrative use, the facul-
ty was not consulted. In 1981, when Cooper Union sold
the cooperative apartment 1t retained for its president
and purchased a brownstone residence for his use at a
cost exceeding $600,000 plus additional funds necessary
for its restoration, the faculty learned of the transactions
and allocation of funds after the fact from an institutional
publication and a letter from the chairman of the board
of trustees. The trustees had authorized the purchase m
December 1980. The assignment of space 1n 1its academic
buildings also appears to be a matter as to which the ad-
ministratton has umiformly operated independent of any
real faculty advisory role For example, the allocation of
classrooms for use by the Art School in the Hewitt
Buildings was determined umlaterally by the administra-
tion. No faculty or Senate meeting dealt with these mat-
ters. Similarly, an Architecture faculty vote in 1974 to
create a faculty lounge n the Peter Cooper Sutte 1 the
Foundation Building, used for board of director meetings
and other social foundations, when the suite was not
being used for other purposes, was not followed by the
admimstration. In the summer of 1977, the operational
hours of all Cooper Union buildings were shortened by
Iimiting their use to 4 days The decision, made to con-
serve on energy costs, was announced to all faculty and
staff 1n a memorandum from the office of the prestdent.
On the other hand, there have been instances of consul-
tation with faculty on those occasions when students
have requested of the dean that the normal open hours
for the Foundation Building be extended. A permanent
move of the faculty of Liberal Arts and Sciences in the
summer of 1979 from the Foundation Building to the
School of Engineering Building and 1ts replacement in
the Foundation Building by the Design Center was effec-
tuated without faculty consultation The establishment
and location of an audio-visual resources center in the
Engmeering Building, including video studies, videotap-
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ing, and editing facilities and a video playback center
were also announced unilaterally by the provost i a
letter to faculty, students, and staff on September 21,
1977. With respect to property owned by the nstitution
off the Cooper Union academic sites but located in New
York City, leases with tenants on these properties have
been entered and renewed without any faculty advice or
consultation.

Two other real estate decisions of consequence to the
Cooper Union community were reached largely inde-
pendent of any faculty input, and one of them was made
contrary to an apparent faculty consensus.

On the renovation of the Foundation Building, the
planning and design of space was never raised or
brought before any faculty committee or body by the ad-
ministration. Professor Wurmfeld testified that although
the architectural plans were posted at the school and he
offered preliminary suggestions regarding the location of
the architectural studio, he was not aware that the insti-
tution ever solicited proposals or that there was any bid-
ding procedure for architectural or contractor services.
Dean Hejduk formed a private architectural firm to do
the renovation and informed Wurmfeld that he wanted
no objections from his faculty which created additional
problems in the design of the space. Wurmfeld never saw
competitive design plans or proposals, and the faculty
did not negotiate the architect’s fees or contracts, nor did
it hire the building contractor or negotiate the contrac-
tor’s fees or review the terms of any building contract.
When Wurmfeld raised complaints about specific design
solutions regarding the elevators and ramps and access
for the disabled, ventilation, and lighting, he was either
discouraged by Hejduk or the problems were never satis-
factorily resolved.

The disposition of the developed portion of Green
Camp, the institution’s 1000-acre rural special education-
al, recreational, and athletic facility located in Ring-
wood, New Jersey, in 1978, was an 1ssue which was de-
bated at length over the years among faculty and admin-
istration, but very strong opposition to its sale by faculty,
students, alumni, and others ultimately failed. As early as
1971, the trustees announced they were preparing to
close the camp because of financial considerations. A
number of proposals were made thereafter by outside
consultants, and faculty, among other groups, in various
forums voiced opposition to the closing and sale. In spite
of these sentiments, in 1973 the trustees directed that the
operation of the facility be discontinued, and 1t was ulti-
mately sold. Even after its sale, faculty sentiment for uti-
lizing the proceeds for continued recreational activities
was thwarted. A proposal made by the Student Activi-
ties Committee to the trustees and president in late 1978
that the moneys received from the recent sale be used to
construct a permanent gymnasium on Cooper Union
premises was rejected, although it received serious con-
sideration at a subsequent trustees meeting. In a letter re-
sponding to the commuttee’s request, President White ex-
plained that he believed the moneys were insufficient for
the purpose sought.

2 Gallery art shows and exhibitions

The record reveals that the faculty had no input into
the choice of art or artifacts exhibited i the gallery
maintamned 1n the renovated Foundation Building Even
when Professor Wurmfeld was invited to exhibit archi-
tectural and other drawings there, Dean Hejduk sought
to rearrange the location of drawings Wurmfeld selected
for exhibition No faculty participates 1n arranging,
mounting, paying for catalog and posters, and selecting
exhibitions. At one point, the administrative committee in
the School of Art and Architecture made a request of
the dean to report on policies on exhibitions and to re-
fran from arranging any further exhibitions until the
policy could be evaluated There 1s no record evidence
that the dean reported, and shows continued to be held
in the gallery. There was, in fact, an unwritten policy
prohibiting use of the gallery by full-time faculty, which
Dean He)duk suspended when he offered Professor
Wurmfeld the gallery space for exhibition of his work.

3. Budgets

The evidence discloses that the faculty has had no role
in determining annual operating or capital budgets for
the various divisions of the institution. The parties stipu-
lated that the Schools of Architecture, Art, and Engi-
neering, the department of humanities, the library, and
Cooper Union as a whole, each has an annual fiscal year
budget running from July 1 to June 30. Many of the
items included are components based on an annual aca-
demic year which begins on September 1 and ends on
August 30 of the succeeding year. Faculty members from
each of these institutional divisions testified uniformly
that they had no mput 1n the preparation of the budgets
or the allocation of moneys to various categories within
the budgets. Nor does the faculty have any input in the
allocation of funds to other administrative subdivisions of
the institution, such as student activities and the office of
admissions and records. Neither has the faculty been
consulted on how endowment funds are invested or man-
aged.

As an example of faculty excluston from the budgetary
process, the munutes of the administrative committee
meeting of the School of Art and Architecture for Feb-
ruary 23, 1974, include a report by the chairman, Dean
Sadek, on the results of budget hearings. There is no n-
dication that the faculty participated in the hearings. The
dean’s report related to the tightness of funds for the
next year. Materials and supplies were to be maintained
at last year’s figures. The contingency budget was being
carried over, which meant the school would be operat-
ing on what had been saved from excess funds. Howev-
er, it was possible to equalize Art and Architecture ad-
junct salartes and correct some inequities in full-time sal-
aries The dean related that the committee would receive
a report 1n the fall as to the amount of money available
for lectures, materials, supplies, etc. and allocations rec-
ommended for the various disciplines. Professor Knapp
testified that, 1n the School of Engineering, prior to the
elimination of department heads they participated in the
process to the extent of formulating a proposed budget
for their department and attending closed hearings along
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with the dean, president, and provost which fixed the
budgets. Since departmental heads were abolished,
Knapp has no knowledge as to how the school budget 1s
prepared or allocated

On one occasion, in academic vear 1973-1974, Presi-
dent White reported to the Senate that the board of
trustees had made a policy decision to change a formula
used to project the percentage rates of return on net
asset value used to cover operating expenses on the one
hand and to reinvest capital on the other. By virtue of
this change, the mstitution incurred a projected budget
deficit for the succeeding fiscal year of $300,000. The
faculty played no part in either considering or imple-
menting this change in formula or 1n creating the budget
deficit. In the same year, the trustees umilaterally moved
to place in the operating budget as an expense item the
$364,000-a-year mortgage amortization payment on the
Engineering Building.

For a period of time starting 1n the early 1970s, faculty
observers were permitted to attend board of trustees
meetings. The observers were elected periodically by the
Senate and included two faculty members and one or
two students. Professor Knapp, who served as one of the
faculty observers for a time, testified that as a result of
what he learned at these meetings he reported to the
Senate periodically on overall figures he had heard dis-
cussed by trustees relating to projected expenditures for
completion of the renovation of the Foundation Building
and expenditures for a 2-month mterval. According to
Knapp, these figures appeared to be common knowledge
among fellow faculty members at the ttme. In general,
the documents containing some nformation of a financial
nature which observers were permitted to review at the
meetings presented broad categories of expenditures for
the previous quarter or month. None of the observers
was permitted to take any documents from the trustees’
meetings and they were uniformly excluded from execu-
tive sessions where personnel and major policy decisions
of a confidential nature were made. Neither were they
allowed to participate 1n its deliberations during the
public portions of 1ts meetings, acting as observers only.
According to Professor Tulchin, who was an observer
for a period of time, he could not remove from the
board room any documents or information, even to
convey 1t to the Senate, and he could not conceivably
take notes fast enough of what was transpiring in his
presence as the subjects whizzed by. Knapp corroborat-
ed this testimony.

Shortly after the union election held in October 1974,
the board of trustees decided to no longer permit faculty
or student observers to attend its meetings According to
Provost Kaplan, the Union had been certified, collective
bargaining was about to take place, and the trustees con-
sidered it would not be appropriate under the circum-
stances to have them present The provost added that
there had been some sentiment, at least informally ex-
pressed, on the part of faculty observers that it was a
waste of their time.

Professor Wurmfeld testified to his hmited knowledge
of financial affairs of the institution, for example, the var-
10us sources of 1ts funds, not from any financial informa-
tion received from Cooper Union, but from 1its tax re-

turns made available to the Umon by the Federal Gov-
ernment under the Freedom of Information Act by
virtue of 1ts status as a not-for-profit institution.

Faculty 1n the various schools have from time to time
made requests for acquisition of equipment for use in the
academic programs Humanities Professor Gatza testified
that requests he has made for purchase of audio and
visual materials or records for his music courses have
been honored or not depending on what the chairman’s
admimstrative assistant tells him is available n the
budget for such purchases. In the Engineering School
Dean Tan informs the faculty whether funds are avail-
able for purchases of equipment and other supplies. The
faculty members then tailor their requests mn order to
come within the cost range which the dean has indicated
1s acceptable. Even so, of the actual requests made, nor-
mally by memorandum, in the experience of Professor
Knapp, only 60 to 75 percent, perhaps as much as 80
percent, have actually been approved. Professor Knapp
recalled once being denied a supply of writing pads for
up to a year although local stationers were well stocked
with them For the 18 months to 2 years preceding the
hearing, the office supply cabinets maintained 1 the
dean’s office have been locked, necessitating a request by
a professor to a secretary, or even a work study student,
to gain access.

4 Terms and conditions of employment

Prior to the collective-bargaining agreement, faculty
played no part in the setting of their salaries. They were
told what 1t would be on a take 1t or leave 1t basis. This
applied to the fixing of fringe benefits as well. Further-
more, the dean of the particular division also determined
the length of the contract for probationary faculty mem-
bers. No committee under the 1964 or 1978 governances
dealt expressly with salaries or fringe benefits.

In the early 1970s there existed a “Committee Z,” a
committee of the American Association of Umversity
Professors, made up of faculty members, which under-
took to improve faculty salaries and fringe benefits. In
academic year 1972-1973, 1t reported to the faculty on
three meetings 1t held with Provost Kaplan and one held
with President White and a trustee to discuss faculty sal-
aries for 1973-1974. The commuttee reported administra-
tion rejection of a proposal for annual cost-of-hving in-
creases plus additional amounts to be negotiated for
merit and general productivity increases. The administra-
tion made clear the average increase would be about
one-half of the COL for 1972, and this was not negotia-
ble, although 1its distribution among faculty was negotia-
ble. Neither would the admimistration negotiate fringes
or sabbatical leaves. The commttee recommended no
further meetings be held n the future 1f the most impor-
tant matters were nonnegotiable. It was at this point that
Professor Tulchin first sought the aid of the New York
State United Teachers in organizing a umon among the
faculty

During the collective-bargaining period, salaries and
other benefits were set by a process of negotiation in
which Professor Wurmfeld, among other faculty, partici-
pated In the agreement, article IX covers compensation;
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article X deals with welfare and fringe benefits; article
XI covers sabbatical leave; article XII, leaves of absence;
article XIII, maternity leave; and article XVI, workload.
The compensation article provides retroactive increases
as well as minimum salaries for each faculty rank

After the mstitution withdrew union recognition, on
August 26, 1980, President Lacy announced to all full-
time faculty and librarians changes in compensation for
the academic year beginning September 1, 1980 Includ-
ed were a percentage increase in salary, an additional
promotional increment, and an increase in Cooper
Umon’s annual contribution to each employee’s retire-
ment plan and the elimination of all compulsory employ-
ee contributions to these plans. Faculty had no input in
determining the figures announced.

The governances have always provided for faculty ad-
visory responsibility on appointments and promotions of
the teaching staff. In practice this has involved the dean
or division head consulting senior faculty members in the
applicant’s discipline on the applicant’s academic qualifi-
cations and standing. However, before President White’s
term, this procedure was breached apparently at least as
often as it was honored. For example, 1n one of the mat-
ters brought before the AF&T committee in 1969, the
committee’s recommendation to censure an administrator
for failing to consult faculty on a new appointment was
not followed in spite of Stecher’s recollection to the con-
trary. At least four of the faculty witnesses who testified
to the circumstances of their appointments were not
interviewed or otherwise evaluated by faculty peers
prior to their hiring by their respective dean This held
true for both their hirings as adjuncts and later when of-
fered full-time tenure track positions. After President
White assumed office in 1970, at least in the Engineering
School, consultation uniformly took place, although
often on a catch-as-catch-can basis with whoever faculty
member or members were available in the applicant’s dis-
cipline being asked to interview and report to the dean.

On their promotions over time to higher faculty rank,
particularly to ranks above assistant professor, senior fac-
ulty at the rank or higher for which they were being
considered were consulted. More often than not it was
the dean who initiated the process by requesting letters
from cohorts of the faculty member being considered.
This is consistent with the language at page 10 of the
faculty policy manual which reads, “Whenever the crite-
ria for advancement are deemed by the administration to
be satisfactorily met, a member of the teaching staff may
be promoted to a higher rank, irrespective of his years of
service in his present rank.” Consideration for promotion
(or tenure) may also be triggered by the applicant or by
other faculty making the recommendation.

On reappointment of nontenured faculty, prior to the
contract period, faculty input seems to have been mini-
mal with respect to both contract renewal as well as the
terms of the renewed contract. Professor Haacke could
not recall any faculty participation sought by the dean of
the Art School in recommending such reappointment, al-
though half a dozen names of reappointed faculty were
mentioned by him in his testimony. According to Profes-
sor Knapp, there were no nontenured faculty who came

up for contract renewal in the 1970s prior to the union
contract.

With respect to the grant of tenure, the faculty policy
manual describes at page 43 the circumstances under
which tenure is acquired-

The Administration should grant tenure to the fac-
ulty member as soon as he has demonstrated his
competence and a satisfactory development of his
teaching and scholarship. The services of each fac-
ulty member in a probationary appointment should
be evaluated periodically by the Administration in
order to determine whether he should be continued
on a probationary appointment or be granted
tenure.

Over the decade of the 1970s and into the 1980s the ad-
munistration weighed recommendations of tenured facul-
ty in making this determination. Early in the decade, rec-
ommendations were sought from tenured faculty in the
same discipline or, at least, the same division. Faculty
recommendations were sought m writing but were also
orally communicated. By the mid-1970s, the senior facul-
ty m each discipline in a school or division were asked
to meet formally to consider tenure applications and to
submit written recommendations. See, e.g., the Gormley
tenure procedure in section IV,1,7, supra.

During the contract period, 1978 to 1980, the proce-
dures were formalized, broadened, and permitted greater
mput by those “affected by such decisions” and by the
applicant for reappointment, promotion, and tenure and
the probationary period was made a uniform 3 years. See
section IV, 1,7, supra. Even on initial appointment, ap-
propriate sentor faculty members and professional librar-
ians, as appropriate, were to be invited to interview pro-
spective candidates and were to be consulted prior to the
making of the final decision. These procedures appear to
have been contmued unilaterally by the administration
since 1980.

Whether faculty advice has been consistently effective
in these personnel areas 1s another question indeed. The
conclusion drawn from the evidence is that 1t has not.
The admunistration unilaterally established and modified
policy designed to restrict tenure and even promotion in
hight of other, conflicting considerations relating to such
matters as economics, ratio of tenured to nontenured fac-
ulty, and age and anticipated dates of retirement of ten-
ured faculty. See, e.g, President White’s statement of
reasons to Gormley on his demal of tenure in section
IV,L,7, supra. Apart from the period of the early 1970s
when tenure grants were severely restricted, many
tenure and promotion applications have been denied ad-
verse to majority faculty sentiment throughout the 1970s
and mnto the 1980-1981 academic year. Provost Kaplan’s
initial testimony bears this out, as do the record docu-
ments showing the provost’s detailled memoranda submit-
ted to President White regarding promotion and tenure
considerations 1n the spring of 1976 and records from
1974-1975 and 1976-1977 showing the box scores of dis-
tribution of votes from faculty through department chair-
man, division head, and dean to board of trustee decision
on promotions and tenure for those years. Conversely,
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tenure has rarely, if ever, been granted over significant
senior faculty objection. In one instance, however, in
1978, when faculty peers split on a tenure application,
with two of three responses in the file showing they
were opposed, the professor was tenured on the strong
support of the dean, provost, and president and five out-
side figures with professional reputation in the applicant’s
field. Even after the contract became effective, when a
dean announced a full-time opening for a faculty position
in the School of Art for September 1978, and a group of
four members of the faculty interviewed a slate of candi-
dates at his request and unanimously and enthusiastically
selected one for appointment, no one was hired and no
real explanation was provided for this change in decision
regarding the opening. The admimstration’s unilateral
termination of probationary video and film instructor
Creston, over strong faculty and student objection, has
been previously described supra Dean Sadek’s appoint-
ment as a professor in the graphics area, as well as his
appomtment as director of the design center, was made
without faculty input I also credit Professor Wurmfeld’s
testimony that after the count of ballots in the represen-
tation election on October 16, 1974, Dean Hejduk in-
formed Wurmfeld, “Now you have done it. You are
through You’ll never get tenure ” While Wurmfeld ulti-
mately was tenured, and, in fact, ultimately declined an
offer of acting dean 1n 1980, Dean Hejduk’s comments 1l-
lustrate the degree to which administrators believed they
controlled the process of decision making on tenure,
even to the extent of claiming to weigh irrelevant and
discriminatory factors in the process. The same may be
said for Dean Sadek’s like comments to Professor Gor-
mely during the same year.

The employment of visiting professors calls for sepa-
rate comment. The faculty policy manual does not refer
to this title Nonetheless, as the earlier discussion of the
SHAPE program illustrates, see, e g., section IV,I,1,e,
supra, individuals were appointed to visiting professor-
ships during the 1970s without faculty input. Aside from
Dr. Lee Harrisberger, appointed in 1976 under a Carne-
gie grant, the record reveals that when Art Professor
Hans Haacke was appointed visiing professor by the
dean in 1970 after serving as a part-time instructor since
1967, there was no faculty interview or screening proc-
ess to his knowledge. Professor Knapp confirmed that
the faculty did not vote to recommend candidates for
visiting professorships. At least four persons, including
Harrisberger, received such appomntments in the Engi-
neering School during the 1970s. One of them, Professor
Ivan Grabel, while on sabbatical leave from a separate
umversity teaching post and desirous of being n the
New York area, received his appomntment after being
recommended to the administration by one of Professor
Knapp’s colleagues on the faculty.

Visiting professors were specifically excluded from the
certified bargaining umit However, during the period of
the collective-bargaining agreement 1 1979-1980, Union
President Tulchin raised objection to the announcement
of the appomtment of a then visiting professor to the
full-time faculty without administration compliance with
the consultation with appropriate semior faculty as re-
quired by the contract. After some argument on the

matter, Provost Kaplan acceded to Tulchin’s request,
and, after notifying the Art School dean, Tulchin was
contacted to interview the professor in his capacity as
the member of the Art faculty within the bargaiming unit
whose field was most closely aligned to that of the visit-
ing professor. Under the agreement (art. XVIII), ap-
pointments of visiting professorships were limited to 1
year for each individual and the considerable number of
adjuncts holding wvisiting professor titles in the Art
School were to have therr titles changed to adjunct if re-
hired.

Adjunct faculty are defined in the faculty policy
manual as members of the staff not employed on a full-
time basis whose position does not carry tenure nor
membership 1in faculty. There is no governance proce-
dure on their hire, their rehire, or their transfer to full-
time status. The record establishes minimal faculty role
in theirr hire. From time to time, full-time faculty mem-
bers 1n the fields in which adjunct faculty were to be em-
ployed were asked to review qualfications of persons re-
ferred to them by the dean and report their conclusions.
The faculty members normally did not recruit, nor did
they fix adjunct salaries, rank, or hours, select adjunct
replacement while on sabbatical leave, or participate in
the employment process as a body or in any defined way
and a number were hired over time without any faculty
mvolvement whatsoever and, on occasion, over faculty
objection. The deans select them and negotiate directly
thetr salaries and other terms of employment

According to at least one faculty witness, the collec-
tive-bargaining agreement required faculty consultation
on their hire Although a close review of the terms of
the agreement does not bear this out, nevertheless, Pro-
vost Kaplan 1n notes made of a meeting of the deans and
the president held on September 12, 1978, reported that
he had an understanding with the Union that in the ap-
pomntment of adjuncts the administration would consult
relevant senior full-time faculty before making the ap-
pointment, whenever possible, and faculty consultation in
the hiring process in the humanities area, at least, may
have increased somewhat during the contract period.
This agreed-upon role ceased at the termination of the
bargaining relationship To the extent that adjuncts were
brought 1n to teach a new course the faculty has become
mtimately mvolved through their role in helping to de-
termmne curriculum under the governance committees.
Furthermore, the administrative committee has had a
continuing role in recommending on the renewal of
teaching contracts to be offered adjunct personnel.

Although adjuncts were excluded from the certified
bargaining unit, article XVIII of the agreement limited
them to 9 contact hours of teaching or three classes,
whichever was less. After the termination of the bargain-
ing relationship, the faculty became concerned with the
lack of any umiform personnel policy as to adjuncts, pri-
marily at the urging of adjuncts. At the April 9, 1981
meeting of the School of Architecture administrative
commuttee, the circumstances surrounding its conveneing
after a lapse of some 4 years having been described,
supra, upon expressions of concern by three adjuncts
present, the agenda was unanimously revised to deal,
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inter alia, with policy regarding adjunct hiring and re-
newal, promotions, hours, and fringe benefits. Motions
were unanimously adopted (1) that the dean report to the
committee his policy concerming hiring, renewal, and
nonrenewal of adjuncts and make no additional acts
before this policy is reviewed by the committee; (2) that
the commuttee, after consultation with adjunct faculty,
recommend a umform and equitable procedure for eval-
uation of adjuncts to become the basis for hiring, renew-
al, nonrenewal, promotion, and the awarding of 1-year
versus 3-year contracts; (3) that information be made
available to faculty and students concernming contract
hours of adjuncts with a view to correcting any dispar:-
ties or misunderstandings that may exist between con-
tract hours and scheduled hours; and (4) that the dean
request the vice president for business affairs to study
and propose ways, at the next committee meetings, in
which it might be possible for adjuncts to participate 1n
retirement benefits, health benefits, and life insurance. At
the time of testimony on these matters in January 1982,
the dean, who was on sabbatical leave n the spring of
1981, had not yet dealt with the concerns voiced in these
resolutions although he said he would deal with them 1n
the future.

With respect to termunation of faculty, when tenured
faculty are let go, if their separation is related to curricu-
la or program elimination as was the case in the mid-
1970s, the admunistration has been able to successfully
withstand faculty attempts to participate m the process
under the goverance hearing provisions. As for individ-
ual tenured faculty, so long as there has been adequate,
consideration by the administration of one or more of the
causes for dismissal previously described supra, the facul-
ty has no real role 1n reviewing the matter on complaint
of the dismissed member. As regards probationary facul-
ty members demed tenure, they may seek procedural
review by the AF&T commttee, but only when a major-
ity of the committee 1s convinced that academic freedom
or due process has been violated or there has not been
adequate consideration of relevant factors and/or cause
for dismissal does the possibility exist of a formal hear-
ing. It appears that probationary faculty prior to the
third year have no recourse even to the preliminary pro-
cedures of the AF&T committee absent a claim of
breach of academic freedom. If a probatioanry teacher 1s
dismissed prior to the expiration of the probationary ap-
pomntment, the AF&T committee may investigate the
claim of breach of contract, but it has no jurisdiction to
become imvolved in the merit of the nonrenewal. Aside
from the procedural safeguards of due process and ade-
quate consideration and absent a violation of academic
freedom, the administration has a relatively free hand 1n
determining whether to renew nontenured faculty, but 1s
Iimited by the defimtion of adequate cause spelled out n
the faculty policy manual with respect to tenured facul-
ty.
yASlde from the matter of calendar and course sched-
ules previously discussed, the related matters of course
assignements, class sizes, teaching load, and staffing were
of concern to the faculty. The record evidence supports
a mixed, generally more limited role for faculty partici-
pation in decisions in these areas. Even as to course

schedules, faculty witnesses disputed Dean of Admissions
Liebeskind’s conclusion of greater faculty participation in
determining them

According to Professor Knapp, there are two aspects
to course schedules One relates to the courses that one
1s assigned to teach. The other concerns the times the
courses are held. As to the first aspect, he 1s generally
called by the dean to discuss the courses he will teach
and, if there is disagreement between them, the dean’s
will prevails. As to the second aspect, he has nothing to
do with the time schedule. It 1s assigned to him and he 1s
left 1n the position of attempting to make changes 1f it is
not suitable to him This latter testimony conflicts with
Liebeskind’s description of the most recent process of
give and take between Engineering faculty and Assoicate
Dean Hollander in drawing up the schedule described
supra. In view of the more complete and detailed narra-
tive relating to this matter offered by the administration,
I am prepared to credit the administration over Knapp’s
more limited denial, at least with respect to the Engi-
neering School. I also have weighed 1n making this find-
ing the testimony of administration accommodation gen-
erally to faculty requests to hmit their teaching assign-
ments to particular days in order to avoid conflicts with
private consulting work, other projects, and the like. I
credit Architecutre Profesor Wurmfeld’s description of
being denied requests to change time slots of courses as-
signed to him without his mput, which he claimed were
mnconvenient in both 1978-1979 and 1979-1980 He was
informed that it was impossible for the registrar to
change the times for students in the fourth year who
were taking the set of required courses.

As to rescheduling of classes already scheduled for
specific slotted times, no changes may be made by the
Engineering faculty member without consulting the dean
or associate dean.

As to course assignments and class size there is more
reason to credit Knapp. In a memo to Dean Tan dated
November 30, 1978, he notes, inter alia, that “it has gen-
erally been known since September that I would be
teaching two courses each semester this year It was not
until November, however, that any consideration of
which courses I would teach was made known to me.”
In another memo of December 1, 1978, addressed to
Dean Tan, Knapp expresses disappointment over the
dean’s decision refusing to schedule an advanced electro-
magnetics course because the seven students who signed
up for 1t were deemed 1nadequate. Professor Gatza testi-
fied that as to required courses, he 1s assigned to teach
them by the department chairman. What elective courses
he offers is based on his suggestions and requests, which,
as previously noted, are not always honored. Knapp de-
scribed the process of introducing a new elective course
The faculty member will devise a course offering and
submit a catalogue description to the dean’s office prior
to student registration. Ordinarily the course 1s also
brought to the attention of the curriculum committee
and, presuming its approval, the course 1s posted for stu-
dent signup It 1s only taught when a sufficient number
of students, 1n the discretion of the dean, elect to take it.
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Professor Knapp has been successful at times in object-
ing to an excessively large number of students in his
courses and some adjustment has been made. On the
other hand, on at least one occasion in 1978 when Knapp
and other faculty objected to four student laboratory
squads in a required project course as producing chaos
and degrading the educational experience, his recommen-
dation to schedule and staff another section of the course
was rejected by the dean on the ground that there was
no possibility of hiring anyone to teach another section.

As to teaching loads, the faculty policy manual pro-
vided that full-time members were required to teach ap-
proximately 10 to 14 contract hours per week on the av-
erage, a portion of which may be in the evening session.
Under the collective-bargaining agrement, article XVI,
“Work Load,” defined a full-time teaching load as con-
sisting of not more than 21 teacher-credit hours per aca-
demic year (2 semesters) with lecture course hours re-
cerving a factor of 1 and laboratory studio course hours
recetving a factor of three-fourths per each class-contact
hour per week per semester. The contract article also
Iimited course preparations to three during a semester
and permitted reductions i teaching load for those facul-
ty assigned unusually heavy nonteaching duties. It is un-
clear whether the practice since 1980 has reverted to
that in the faculty policy manual, but it 1s likely this has
occurred

When the physics degree program was discontinued
effective 1976-1977, and some f{reshmen students trans-
ferred into electrical engineering, Dean Tan proposed re-
ducing the teaching load of the four electrical engineer-
ing faculty to accommodate for the resulting larger class-
es. The faculty members instead recommended the hiring
of two additional faculty under 1-year terminal appoint-
ments A copy of theirr memorandum was sent to Presi-
dent White. Dean Tan rejected this recommendation on
the ground of lack of funds, but also said he was dis-
posed adversely to 1t because the memo had been sent to
the president. At a March 2, 1976 Engineering faculty
meeting, Dean Tan cast the deciding negative vote,
breaking a two to two tie on a motion requesting the
board of trustees to consider an increase of faculty per-
sonnel in proportion to increased enrollment based on
greater enrollment, the new 5-year masters program, and
the influx of science degree transfer students.

In January 1980, Professor Knapp’s written recom-
mendation to assign an experienced faculty member to
assist a new professor in the first electronics project
course was not followed, 1n spite of significant student
dissatisfaction with the manner in which the course was
being taught

On leaves of absence, there are no standards to guide
faculty, there is no review by the faculty, and no faculty
committee has authority to recommend their approval
Each request 1s constdered on its individual merits by the
administration. In 1977, Professor Wurmfeld’s formal
written request to his dean for a leave for the fall semes-
ter 1977-1978 to collaborate on a book based on his his-
tory (of architecture) course was granted by the board of
trustees after both the dean and the administration had
recommended 1t. In the same letter Wurmfeld was also
notified of his promotion to associate professor Art Pro-

fessor Haacke was granted a leave one semester when he
recetved a Guggenheim grant. He also was permitted
short leaves up to a week 1n length for the installation of
gallery shows of his art upon approval of the dean where
in one instance he stated he would make up the classes
missed and 1n the other he had procured a qualified sub-
stitute teacher at no cost to Cooper Union. The proce-
dure 1s the same 1in the Engineering School. The presi-
dent or provost recommends approval to the trustees on
application made to the dean.

In one instance, a professor whose original sabbatical
leave had been extended 1 year by a leave of absence,
was denied a further 1-year extension of the leave of ab-
sence to teach at the Sorbonne. This last request came up
i 1978 during the collective-bargaining agreement and
was discussed by Union President Tulchin and Provost
Kaplan. Professor Tulchin’s testimony 1s credited that
the provost refused to negotiate the further extension of
the unpaid leave, stated that it was his managerial right
to determine how long or how many leaves of absence
the professor could take, and further stated that the pro-
fessor had reached his limit and, if he did not wish to
return to Cooper Union for the following semester, he
would be deemed to have resigned. In fact, the professor
was informed of the admunistration’s decision in corre-
spondence which spelled out the institution’s concern for
his return and the relevant educational factors which had
entered 1nto 1ts decision, and, as a consequence of the
professor’s failure to return, he was removed from the
faculty. The article negotiated by the parties (art XII)
provided that a leave of absence without salary may be
granted for good cause provided the employee expects
to return afterward. The leave may be up to two semes-
ters and may be extended by the president. If the leave 1s
recognized as one for an academic purpose, the employ-
ee shall receive all salary increases granted in the em-
ployee’s absence. A major difference with the provision
contained in the 1964 faculty policy manual is that the
manual adds as a condition that satisfactory arrangements
be made to carry the applicant’s teaching assignments. It
is presumed the manual governs present and further
grants of such leave.

As to sabbatical leaves, the faculty policy manual pro-
vides for faculty eligibility after each consecutive 7 years
of service at Cooper Union, at least 4 of which shall
have been performed with a rank of at least associate
professor. The grant of such leave 1s at the discretion of
the president and trustees. Such leave 1s compensated at
full salary for one semester and at half salary for a full
year. It 1s expected the member on such leave will not
accept remuneration other than his faculty salary and
such prizes or academic awards given him. The disposi-
tion of the courses or admimstrative work of the person
on leave is decided by the department head concerned n
consultation with the dean.

The contract clause (art XI) continued the definition
of such leave and salary arrangement depending on
length of the leave and the authority and discretion to
grant such leave continued to reside with the president
and trustees A time limit for filing an application was
set, and the admistration agreed to grant at least one
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full-year and one half-year sabbaticals subject to its
review of all applications, taking into account the appli-
cant’s reason for the leave, the number of previous
leaves, therr allocation among the various schools and
disciplines, the benefits to the institution’s educational
program, and Cooper Union’s need for the services of
the applicant during the time for which leave is request-
ed. At no time has the faculty participated n the deci-
sion to grant or deny sabbatical leave, and since with-
drawal of union recognition the admimistration’s discre-
tion is unfettered by the language which established a
minimum number subject to the guidelines described.

During the contract period, more than the contract
minimum number of sabbaticals were granted in some, 1f
not all, semesters. Professors Wurmfeld in Architecture,
Haacke 1 Art, and Knapp in Engineering were each
granted sabbatical leaves during the contract period. In
Wurmfeld’s case, he expressed an intention to pursue
educational goals related to his teaching responsibilities
as well as his professional practice, and his request was
enthusiastically supported by his dean, who noted, inter
alia, Wurmfeld’s “forceful role in the formation of the
history program.” In each of the two other instances,
written requests made to their respective deans were also
honored upon ultimate approval by the board of trustees.

Prior to the period of the contract, there were 1n-
stances in which professors were denied sabbaticals al-
though otherwise eligible.

Regarding welfare and fringe benefits, the contract
(art. X) provided for the maintenance of such preexisting
benefits as Blue Cross-Blue Shield, major medical, group
life insurance, pension, and disability. Presumably these
benefits have been unilaterally continued to date after
contract termination.

As to faculty grievances, this subject matter has been
exhaustively treated particularly as it relates to tenure,
termination, or lesser discipline, and covering the con-
tract period and subsequently, in an earlier section of this
decision.

One last item relating to terms and conditions of em-
ployment is the fact that during the contract period only
faculty evaluations were nstituted on a once-a-year basis.
In the Engieering School, the dean circulated a ques-
tionnaire for faculty to complete relating to their teach-
g and professional activities. An interview followed
and a memorandum was then prepared by the dean and
placed 1n the faculty member’s file and a copy provided
the member. In the Architecture School, the dean held
individual discussions with the faculty and followed up
with letters for the personnel files summing up the views
he had expressed about the member’s activities, contribu-
tions to the school, and their value. As noted, these eval-
uations ceased after the summer 1980. Faculty never pre-
pared work evaluations of their colleagues although they
did evaluate their colleagues to the extent they partici-
pated 1n tenure and promotion considerations

K. Alleged Faculty Supervisory Authority

Professor Wurmfeld testified credibly that no employ-
ees report directly to him in the School of Architecture
He has no role in directing or supervising the dean’s ad-
munistrative assistants, in evaluating or hiring them, or n

recommending their terms or conditions of employment.
He shares office space with other faculty and any official
or institutional typing 1s done either by a dean’s assistant
or a secretary employed 1n his private architectural firm.
The very limited role of faculty in the hire of adjuncts
and the nonexisting role in appointments of visiting pro-
fessors has been described. As also described, faculty had
no role 1n setting adjunct contract terms or length of hire
or renewal of hire

In regard to faculty relations to shop assistants and
laboratory technicians, these employees are supervised
by shop and laboratory supervisors and/or the deans,
who determine their number and their hire, and terms
and conditions of employment are determined in con-
tracts prepared and offered to them by the respective
deans. While they assist faculty members by maintaining
equipment and the shop or lab, instructing and supervis-
mg students 1n their safe use, aiding in the practical exe-
cution of student projects, and helping to resolve techni-
cal problems, faculty do not evaluate their performance,
and the assistants and technicians do not report to the
faculty members they assist but rather report to their su-
pervisor, who, in turn, reports to the dean who employs
them. There 1s no requirement that techmicians who
assist 1n engineering lab courses respond to requests or
even directives of faculty and, in fact, on the refusal of a
technician to perform a task the faculty reports the
matter to the dean for his followup and correction or
possible discipline Faculty also have no role in advising
or determmning which, if any, shop or lab assistants
become adjunct teachers from time to time Faculty do
not train technicians; give them work orders or assign-
ments; grant time off, sick leave, or vacation time, keep
track of their worktime; evaluate their performance; or
warn them or recommend disciplinary action. Their
work contact is minimal. One Engineering faculty mem-
ber’s complaint in 1977 to the provost about the splitting
of a physics technician’s time between physics and chem-
1stry was never corrected In another instance, after re-
cerving a written letter of warning from the dean, 1ssued
on the complaint of the supervisor, another technician 1n
the Engineering School was dismissed by the dean a year
later. Faculty members who were asked their recommen-
dation before the dismissal refused to give one since they
had not been consulted on the technician’s earlier trans-
fer into their discipline from another one However, at
the urging of one faculty member, the dean’s determina-
tion to provide 2 month’s salary severance pay was in-
creased to 6 months At the directive of the dean to look
for a replacement, the faculty in the discipline in which
he had been partially employed placed a newspaper ad,
interviewed certain of the respondents, and recommend-
ed the dean’s consideration of two, from which group
the dean selected and appointed one. Although the facul-
ty mvolved asked that the new hire be assigned fully to
their discipline, his duties have encompassed work 1n an-
other department The dean also informed the faculty
member who had placed the ad that he had exceded his
authority by having done so without prior permission.

Although certain faculty, such as the photography
professor (Union President Tulchin), may have had



COOPER UNION OF SCIENCE & ART 1823

closer working relationships with the technician supervi-
sor than with the technicians by virtue of the nature of
the equipment and needs of the students, they appear to
have no mput into the supervisor’s hire or other terms
and conditions of his employmeni and 1n no sense direct
their work or become directly involved m their supervi-
ston or discipline of the technicians under them.

The strictly professional relationship of full-time facul-
ty and librarians has been described supra.

L Orther Aspects of Collective Bargaining Including
the Management-Rights Clause Incorporated in the
Agreement

In the series of meetings principally between Wurm-
feld and White 1n the fall of 1977 which led to final
agreement on terms of the labor contract, at one point
Wurmfeld asked White to indicate those things he really
felt he had to have and the areas he felt he had flexibility
in, and Wurmfeld would do the same One area in which
White expressed having little flexibility was management
rights At a subsequent meeting White reiterated that he
needed a strong clause. Wurmfeld then agreed to the -
tial Cooper Union demand in this area made back in
1975 and that clause was finally incorporated 1n the con-
tract. Prior to President White’s involvement in negotia-
tions, during earlier negotiations the union team held
with the provost, at one meeting at which the institu-
tion’s management-rights clause was bemng discussed,
Provost Kaplan made a comment that “you can’t tell
General Motors when to build a Vega.” The Union’s im-
tial proposal was to the effect that anything not covered
in the contract, without limitation, was reserved for man-
agement. The clause finally agreed to reads as follows:

ARTICLE XXXIII
MANAGEMENT RIGHTS

Except as otherwise provided in this Agreement,
Cooper Union retamns the exclusive night to hire,
direct, and schedule the Faculty and Librarian work
force; to plan, direct, and control operations and the
use of facilities, to modify, discontinue, eliminate,
stitute, reorganize or ccmbine any department,
curriculum, academic program or operation; to lay
off employees; to promulgate reasonable rules and
regulations; to introduce new or improved tech-
niques, methods, or facilities, regardless of whether
the new and improved techmques, methods, or fa-
cilities cause a reduction 1n the Faculty or Librarian
working force; and, 1n all aspects, to carry out the
ordinary and customary functions of management,
provided that the same are not inconsistent with the
express provisions of this Agreement.

In another article entitled “Matters Not Covered” (art.
XXXVII) the parties agreed that with respect to matters
not expressly covered by the agreement, Cooper Union
agrees that it will consult and negotiate with the Federa-
tion prior to making any changes 1n terms and conditions
of employment which are mandatory subjects of collec-
tive bargaining as defined under the terms of the Nation-
al Labor Relations Act.

Over the period of time from certification to execution
of the agreement, the Union filed various unfair labor
practice charges, most of which were withdrawn but
three of which were found by Region 2 to have merit. In
one, after dismissing portions of a charge filed in 1975, a
complaint was authorized and was unilaterally informally
settled by Respondent which agreed not to bypass the
Union and deal directly with its employees concerning
terms and conditions of employment. In 1977, a consoli-
dated complaint was issued in which the General Coun-
sel alleged Respondent had failed to bargain over loss of
bargaining unit work caused by 1ts employment of non-
unit employees (adjuncts) in such work and over the sub-
ject matter of the school year calendar; unilaterally in-
creased teaching hours of full-time faculty in the Divi-
sion of Liberal Arts and Sciences; and allowed the
School of Engineering faculty, including nonumt em-
ployees and admmustrators, to consider and recommend
on such mandatory bargaining subjects as teaching loads.
In 1978, there was a settlement agreement entered mto
by all parties and the charge was later withdrawn and
the complaint dismissed by order of the Regional Direc-
tor.

M. The Status of Governances After Termination of
the Bargaining Relationship

The governances which were revised in 1978 to
remove these matters relating to terms and conditions of
employment by agreement of the parties for inclusion in
the collective-bargaining agreement remamned in effect
until 1980 when the agreement terminated and union rec-
ognition was withdrawn. Thereafter, Provost Kaplan set
about revising the governances to include the material
and subject matter removed in 1978 By identical cover-
g letters date February 17, 1981, President Lacy had
distributed to each faculty member respective revised go-
vernances for the Schools of Art, Architecture, and En-
gineering The faculty played no role in preparing or 1s-
suing these revised documents. In the covering letter,
Lacy noted some munor amendments were obviously
necessary in order to bring the governances into con-
formity with the present structure of the school, taking
into account the restructuring of the humanities depart-
ment and the reassignment of its faculty members

A review of these so-called Lacy governances show
they conform to the earlier ones, incoporating all amend-
ments made subsequent to the 1964 governances, as well
as the subject matter removed in 1978 They also incor-
porate the actual changes 1n structure relating to the fac-
ulty of Liberal Arts and Sciences last adopted by the ad-
mimstration m 1979 after approval by the Senate follow-
ing the understanding reached between Tulchin and
Kaplan.

The manner 1n which the new Academic Freedom and
Tenure Committee was orgamzed, including the protest
of six faculty members elected at a meeting of the joint
faculty to the umlateral imposition of the committee, has
been previously described supra.

Except for the period of time, 1978 to 1980, covered
by the labor agreement, I agree with the testtmony of
Provost Kaplan that the various governance committees
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functioned substantively in accordance with the way
their functions were described in the 1964 governances
and that most of the amendments adopted thereafter
dealt essentially with the composition of the committees
and not so much with their functions. Even during the
contract period, the admissions, curriculum, and academ-
ic standards committees in the Art and Architecture
Schools continued to function as they had prior thereto.
In the Engineering School these committees functioned
in accordance with the governance provisions adopted
and promulgated by Dean Tan.

During academic year 1980-1981, shortly before the
Lacy goverances went into effect, an incident arose in
which the Senate’s vote on a matter of alleged breach of
academic freedom was not fully followed by the adminis-
tration. An exhibition of graphics of the Mobil Corpora-
tion had been planned for the gallery located in the
Foundation Building. A student constructed a free-stand-
ing conceptual work of art which was intended as a criti-
cal commentary on the use of oil by portraying the rela-
tionship between oil and militaristic helmets and weap-
ons. It was displayed on the building’s fourth floor until
the evening of the opening of the gallery exhibit when it
was moved to a location outside and immediately in
front of the building where it would be seen by Mobil
executives and other invited guests. At some point
during the evening, it was alleged that the superintendent
of maintenance for Cooper Union had summoned police
and firemen. While police kept students away, firemen
hosed the piece into the gutter and down the drain, de-
stroying it. The student claimed it was up to the Senate
to protect his academic freedom of expression and
sought an investigation. Professor Wurmfeld, the Senate
president, called an emergency meeting and requested
that the administration produce Dean Sadek, who was
present the evening in question, and the superintendent
to respond to the student’s claims. After the Senate took
testimony from students the administration produced
only Provost Kaplan and President Lacy, who explained
what happened and expressed certain regrets. The Senate
then recommended to the president that the maintenance
superintendent be reprimanded for violating emergency
procedures previously established in the late 1960’s for
the maintenance of public order in the Cooper Union
campuses by a joint faculty ad hoc committee at the re-
quest of the president and required by state law, and, fur-
ther, that the administration also issue an apology to the
student and pay his expenses in the reconstruction of the
piece. The administration did pay the student’s expenses,
but never produced the principals involved in the inci-
dent, nor did it issue any reprimand to those responsible.
Although the president accepted Dean Sadek’s resigna-
tion as Dean shortly afterward, there was never any
public statement connecting his resignation in any way to
the incident.

N. The Deans’ Council

Provost Kaplan described the deans’ council as an in-
formal body within the institution which consisted of the
dean and president and which met regularly for several
years to discuss and develop a consensus on various mat-
ters of academic and administrative concern.

The record shows that those persons invited to attend
the periodic meetings included the academic deans, the
deans of students, records and admissions, and continuing
education, the vice president of business affairs, the pro-
vost, the president, and Mrs. Callcote Kindler, the ad-
ministrative assistant to the president and secretary to the
board of trustees, who kept her own shorthand notes of
the major items discussed. Kindler retired September 1,
1981.

The meetings were held monthly during the academic
year between September 1975 and November 1979. After
President White retired at the end of December 1979,
President Lacy did not continue to hold them in the
second semester of academic year 1979-1980 nor in aca-
demic year 1980-1981. However, biweekly meetings of
the president, the three academic deans, and the chair-
person of the department of humanities were held com-
mencing in October 1981 at least through the close of
the hearing in March 1982. No minutes or other written
memoranda were kept of these meetings.

A review of the notes of these private meetings show

- that the subjects discussed generally fell into a recurrent

pattern which by and large reaffirmed the positions in
both academic and nonacademic matters which the ad-
ministration was manifesting in its public dealings with
the faculty and in its decision-making process. For exam-
ple, building matters were a recurrent concern. Just as
the exhibits and testimony already show the unilateral
nature of the administration’s determinations relating to
maintenance, safety, security of buildings, permissible
use, official hours, and establishment of mechanical and
electrical support facilities (such as the audio-visual
center) and location of divisions (such as the move of the
LA&S department from the foundation building to the
engineering building), the notes show the manner by
which the unilateral decisions in these areas were
reached. In contrast, however, when the discussions
dealt with matters of curricula, or other matters subject
to the committee system of governance, the role of the
faculty was affirmed. For example, Dean Hejduk on
April 4, 1977, reported on the very good change made in
the sequence for math and physics courses and better
placement of English and humanities courses. Although
faculty are not referred to, these changes could only
have been accomplished by them under the governances.
On May 1, 1979, it was agreed that Hejduk call a meet-
ing of the curriculum committee on the problem of
teaching physics to architects.

In terms of academic $tandards, on January 13, 1977,
President White stated that the schools (indubitably

- meaning the faculties) should reconsider what probation

means in the institution in terms of who puts the status
into effect, how long it should last, and what the condi-
tions are for its establishment. When a matter of seeking
to change existing institutional policy on prohibiting in-
ternal transfers was raised, while discussion ensued there
is no evidence that the exising policy described in the
catalog limiting graduates to only a higher level curricu-
lum in another discipline was ever changed. On January
31, 1978, Dean Hejduk spoke of submitting a draft of a
uniform definition of an incomplete grade in view of the
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different standards for permmtting and trme limuts for re-
moving n place i each school. Again, there 1s no evi-
dence of any change being made or implemented in the
existing standards set by the academic standards commit-
tees although the dean’s expressions of concern on these
matters never came to the attention of the faculty gov-
ernance bodies having jurisdiction over them.

As to the joint degree program with NYU, the four
academic deans were advised to provide an opportunity
to their faculties to elect a library advisory committee,
without permitting them to interfere on personnel or
other matters 1n the two institutions’ areas. On January
13, 1977, the notes show, the joint degree program was
ready to go to the Engineering faculty committee con-
cerned for its approval. As to a problem of student
cheating, 1t was the consensus this was a matter for indi-
vidual faculty concern 1n terms of grade and not a matter
for disciplinary hearing. On December 5, 1978, Dean
Gore confirmed that a draft of a code of conduct for stu-
dents was being prepared by the Student Activities Com-
mittees and the provost notes 1t should be presented to
the Senate. With respect to another item relating to aca-
demic standards—change of grades—it was noted this
should be taken up with the Senate as an 1ssue of policy.
At the last meeting, on November 6, 1979, 1t was report-
ed that a full-time admissions counselor was bemng hired
on the strong recommendation of the admissions commut-
tees primarily to recruit mmority students for all three
schools. On October 3, 1975, the president directed the
engineering dean to send a memo to the faculty saying
the requirements have been completed by math, physics,
and distributive science students and they will be recom-
mended for graduation unless there are substantial objec-
tions.

During the period from 1975 to 1978 that the faculty-
student Senate voluntarily ceased to function, certamn
matters were determined by the deans’ council “in lieu of
the Senate,” such as recommending the grant of emeritus
titles at graduation and fixing the school year calendar

Periodically, Provost Kaplan reported on his dealings
with the Union, both during negotiations and contract
administration, discussing as well the Union’s filing of
unfair labor practice charges, and noting 1n this regard
on March 12, 1976, that in terms of the governances the
committee structure 1s a prerogative of the admunistra-
tion, unrelated to working conditions.

On certain occasions, dissatisfaction was expressed as
to the hberties faculty were taking m making too many
unauthorized schedule changes and granting leave for
student independent study in an unwarranted fashion.
The deans were to 1ssue policy statements but 1t 1s un-
clear whether they ever did so. On at least one occasion,
Dean of Admussions Liebeskind notified a single profes-
sor on January 26, 1981, that unauthorized schedule
changes which he continued to make each semester wer-
ecreating difficulties for some classes and 1n locating stu-
dents.

On certain matters of administration as to which the
independent nature of the institution’s decision-making
process has already been established on this record, the
notes again reaffirm this process. In the recurrent consid-
eration of the accreditation study being undertaken by

the Middle States Association (MSA), both the manner
in which the self-study was prepared by the institution
and the manner in which arrangements were made to
meet with the study team and its chairman show no or
meffective mput by faculty. When on September 12,
1978, during the contract period the Engineering dean
disclosed plans for establishment of an advisory council
of outside people and government officials—like a visit-
g committee—to visit the school once or twice a year,
no faculty involvement 1n its establishment was acknowl-
edged. In fact, on December 5, 1978, Dean Tan mformed
the Engineering School administrative committee that
the advisory council would visit the school on December
12 and advise on 1ts educational programs, but after fac-
ulty objection to 1ts establishment the dean agreed to the
faculty meeting the council after its prehiminary meeting
with the trustees. Two faculty members, at least one an
outspoken opponent of the council, resigned a week later
from the committee. Similarly, budgetary matters, such
as an increase 1n student and graduation fees, were rou-
tinely decided without faculty involvement as the record
has independently established

V. ANALYSIS

The standard for determining the status of college fac-
ulty was set 1in the Supreme Court’s deciston in NLRB v.
Yeshiva University, 444 U S 672 (1980). Managerial em-
ployees were defined as those employees who “formulate
and effectuate management policies by expressing and
making operative the decisions of their employer.” Id. at
682, citing NLRB v. Bell Aerospace Co., 416 U S. 267, 288
(1974) (quoting Palace Laundry Dry Cleaning Corp., 75
NLRB 320, 323 fn. 4 (1947)). An employee represents
management interests “by taking or recommending dis-
cretionary actions that effectively control or implement
employer policy.” Id. at 683.

In determining that the faculty in Yeshiva were mana-
gerial, the Supreme Court found that the faculty effec-
tively determined the curriculum, grading system, admis-
sion and matriculation standards, academic calendars,
and course schedules. In addition, the faculty effectively
determimmed faculty hiring, tenure, sabbaticals, termina-
tion, and promotion Further, some faculties made final
decisions regarding the admissions, expulsion, and grad-
uation of individual students Others decided questions
mvolving teaching loads, student absence policies, tuition
and enrollment levels, and location of the school. Id. at
676-677.

The Court summarized its views regarding the facul-
ty’s high degree of authority and participation in decision
making 1 the following words (Id. at 686):

The controlling consideration i this case 1s that
the faculty of Yeshiva Umiversity exercise authority
which in any other context unquestionably would
be managerial. Their authority in academic matters
1s absolute. They decide what courses will be of-
fered, when they will be scheduled, and to whom
they will be taught. They debate and determine
teaching methods, grading policies, and matricula-
tion standards. They effectively decide which stu-
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dents will be admitted, retained, and graduated On
occasion their views have determined the size of the
student body, the tuition to be charged, and the lo-
cation of a school. When one considers the function
of a university, 1t 1s difficult to imagine decisions
more managerial than these. To the extent the in-
dustrial analogy applies, the faculty determines
within each school the product to be produced, the
terms upon which it will offered, and the customers
who will be served.

The Court rejected the Board’s distinction between
managerial decisions and decisions requiring ‘‘independ-
ent professional judgment” as inconsistent with the goal
of “ensur[ing] that employees who exercise discretionary
authority on behalf of the employer will not divide their
loyalty between employer and union.” Id. at 687-688.
The Court described “[t]he problem of divided loyalty
[as] particularly acute for a university like Yeshiva,
which depends on the professional judgment of 1its facul-
ty to formulate and apply crucial policies constraimned
only by necessarily general institutional goals. The um-
versity requires faculty participation 1n governance be-
cause professional expertise 1s indispensable to the formu-
lation and implementation of academic policy.” Id at
689.

The Court also limited the reach of its holding as fol-
lows (1d. at 690-691 fn. 31):

We recognize that this 1s a starting point only, and
that other factors not present here may enter into
the analysis in other contexts. It 1s plain, for exam-
ple, that professors may not be excluded merely be-
cause they determine the content of their own
courses, evaluate their own students, and supervise
therr own research. There thus may be institutions
of higher learning unlike Yeshiva where the faculty
are entirely or predominantly nonmanagerial. There
also may be faculty members at Yeshiva and like
universities who properly could be included mn a
bargaining unit. It may be that a rational line could
be drawn between tenured and untenured faculty
members, depending on how a faculty 1s structured
and operates. But we express no opinton on these
questions, for 1t 1s clear that the union approved by
the Board was far too broad.

An examination will first be made of the faculty’s
input into academic matters in light of the Yeshiva stand-
ard.

The governances of the institution have consistently
maintained a strong role for faculty responsibility for the
educational programs of the respective schools. While
the deans chair their respective school faculties, preside
at their regular and special meetings, and are the imtia-
tors of a number of the items which are presented for
faculty review and consideration, the collective faculties
of each school have a significant, indeed indispensable,
part 1n weighing and recommending changes and modifi-
cations in academic policy. Their most significant input
is made through the operations of the various faculty
elected governance commuttees, in almost all of which
faculty predominate, and each of which has authority

over a direct area of academic concern. Normally, no
matter involving a new academic policy or raising an
academic concern of institutional dimensions may be ulti-
mately considered by the admimstration or board of
trustees until 1t has first recerved faculty consideration
through the governance commuttee structure.

The admunistrative committee, as the conduit for facul-
ty curriculum proposals among other reports received by
it from the standing commuttees, has a central role in fac-
ulty involvement not only in academic matters but in ad-
ministrative matters having financial and personnel as-
pects. To the limited extent faculty play a part in budget-
ary matters, it is the administrative committee where fac-
ulty have input, e.g. 1n reviewing budgetary requests in
various categories. The committee passes on adjunct pro-
motions and reappointments 1n terms of contract renew-
als. The scope of its review of curriculum matters ema-
nating from the curriculum committee 1s broad and fun-
damental, as evidenced by the Iist of 1ts reviews in this
area appearing 1n section IV,I,1,b, supra. Administrative
approval of curriculum modifications which bear the
committee’s approval, in conjunction with that of the
curriculum committee, appears by and large to have re-
cerved prompt administration and trustee affirmance. On
the occasions when a serious 1ssue has arisen over cur-
riculum, e.g., the fixing of required humanities credits n
the professional curricula of the Architecture and other
schools, the active dialogue with the chief administration
officials which the faculty’s proposed changes prompted
established a positive collegial relationship in which man-
agerial authority was shared but in which the faculty still
had the final word

The foregoing must be tempered by the knowledge
that, as chairman, the dean has on occasion been able to
break a tie vote by voting for or against proposals sub-
mitted to a vote of the membership. Further, by retain-
ing the prerogative to call its meetings, the dean was
able for a 4-year period to make the committee m the
Architecture School inoperative. While the dean appears
also to control the agenda, items have been added from
time to time which reflect particular faculty interests and
concerns. One such instance was the Engineering facul-
ty’s success In arranging an early meeting with the
school’s newly formed alumn: adversary council. Many
other mstances abound i the subject areas catalogued, mn
section IV,I,1,b, supra.

The introduction of new teaching methods, such as the
SHAPE program, 1s illustrative of an area of faculty
mput which shows both faculty initiative i academic
policy as well as faculty divisiveness grounded on aca-
demic content leading to some faculty isolation from aca-
demic planning. The program was started by a full-time
faculty member who obtained its funding The study was
announced and discussed at Engineering faculty meet-
ings Those faculty who were interested were free to
become 1nvolved and absorb the literature. That 1t
become a source of controversy, in which the dean final-
ly backed an emeritus, now adjunct, professor against the
mvolvement of the full-time physics faculty who sought
belated participation, while regrettable, should not de-
tract from the fact that it shows the faculty mspired and
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spearheaded introduction of an innovative experimental
teaching technique into the curriculum

As to the curriculum committee, 1t did not become 1n-
volved in the SHAPE controversy until faculty, belated-
ly, sought 1ts involvement, i1llustrating, I believe, another
fact which bears comment as a recurrent theme 1n facul-
ty participation That theme 1s an informality in the
workings of the standing committees which sometimes
has led faculty to avoid invoking the broad jurisdictional
reach of the commttees This holds true for the limited
number of elective courses mitiated by faculty directly
with the dean which might have received different con-
sideration by the respective curriculum committee, 1f not
the admimstration, if submutted directly to the committee
under the governances. In any event, 1t 1s clear that fac-
ulty determine the required curriculum, and have contin-
ually wrestled with 1ts adequacy and breadth, effectively
modifying and amending 1t 1n each school as circum-
stances and inclination have warranted.

The ncident involving the nonrenewal of a full-time
probationary faculty member 1n film and video illustrates
another recurrent theme which must be acknowledged
When economic considerations are deemed paramount
by the admunistration, faculty concerns with curriculum
and with student sentiment have a tendency to take a
back seat. It 1s apparent that in this instance the faculty
was meffective 1n seeking to sustain an educational bene-
fit derived from the retention of a full time faculty re-
source person in the field While the record contams
other incidents of an even more significant nature show-
ing administration overriding of faculty views on the re-
tention of programs, such as the mid-1970s elimination of
the three degree-granting programs and the termination
of associated tenured faculty, it nonetheless remains true
that on determinations of curricula, particularly required
curricula but also regarding electives but to a somewhat
lesser extent, in the mstitutions’ three main professional
tramning programs faculty make the effective decisions.
The same holds true for the establishment of such new
programs as the joint degree program with NYU and the
integrated masters programs in Engineering.

The earlier extensive fact presentation establishes the
predominant faculty role in the decisive decisions made
under the auspices and authority of the admissions com-
mittee, academic standards committee, calendar and
schedules committees acting jomtly, and Student Activi-
ties Commuttee (but to a lesser extent because of minority
faculty membership on this commuttee).

Admunistration participation 1n the deliberations of
some of these committees, notably admissions, academic
standards, and calendar and schedules, through the
person of the dean of admissions and registrar is exten-
stve. Yet, it 1s predominantly as a resource for quantita-
tive data, statistical studies, correlations, legal require-
ments, and compliance with faculty imposed admuisston,
credit, and graduation requirements that this dean con-
tributes to the workings of these committees. The Charg-
ing Party points to the communications between the
dean and long-term chairmen which result in final deter-
minations of the committee, in particular on admission
decisions, as showing a limited faculty role in these mat-
ters. I do not agree The faculty select the chairmen and

whether by active decision or default have permitted the
chairmen to conduct the affairs of therr committees in
such fashion As representatives of faculty participation
in the workings of these governance commttees, the
chairmen are expressing the sentiment and consensuses of
their brethren, whether articulated or not The fact that
neither the General Counsel nor the Charging Party saw
fit, for whatever reason, to seek to rebut the testimony of
Dean Liebeskind on the effective faculty determinations
in the areas of these academic committees’ concerns
strengthens the conclusion that they exercise predomi-
nant and final authority 1n certain academic areas central
to the institution’s educational mission

One matter involving academic standards bears closer
scrutiny. The General Counsel argues that the gradua-
tion of RS and SS with their regular class after receiving
falling grades i the fourth year architectural design
courses shows administration disregard for the faculty
grading system or matriculation standards. I do not
agree. First, 1t 1s not clear that by issuing the failing
grades the faculty involved meant to foreclose RS and
SS from doubling up the fourth and fifth year design
courses 1n their fifth year. Professor Wurmfeld never
recommended against such action although there is no
evidence he was ever asked his advice on the matter.
Furthermore, Dean Gore testified without contradiction
that the status of both RS and SS came before the aca-
demic standards committee where both were permitted
to complete their studies in their fifth year. That commit-
tee also successfully dealt with RS’s attempt to establish
unfair treatment by the faculty in the fourth year design
course. Thus, while Dean Hejduk as leading instructor in
the design courses in fall 1977 permutted these students to
double up in their design course work, 1t would appear
that his discretion here was exercised within imits previ-
ously established by the faculty itself.

Faculty participation in matters of academic freedom
and tenure require separate comment. For the total
period covered by the records, except for the 2-year
period 1978 to 1980, faculty allegations of breaches 1n
the four areas of concern within the juridiction of the
Academic Freedom and Tenure Committee received the
attention and active investigative participation of this
joint, faculty elected committee. In every instance but
one, of the six cases described within 1ts jurisdiction, its
conclusions were affirmed by the administration and
trustees. That one instance concerned the apparent fail-
ure of the administration to censure the acting admuinis-
trator of the math department for failure to consult facul-
ty on the appointment of a new faculty member. Never-
theless, the administrator was, in fact, shortly thereafter
during midyear, abruptly relieved of his duties, which, n
spite of the president’s expressions of gratitude to the ad-
ministrator, was probably based on faculty dissatisfaction
with his tenure, manifested, at least in part, by the con-
clusions of the committee

The committee’s deliberations and conclusions with
regard to Professor Gormley present a mixed pattern,
one i which, however, a duly constituted governance
committee nvestigated and deliberated at length before
finally making a recommendation which was affirmed by
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the admimstration. Netther the General Counsel nor the
Charging Party argues that the committee acted without
a quorum. Those two faculty members who were away,
by choice, were polled after the last round of interviews
and were present for the earlier investigation. That Pro-
fessor Stecher and perhaps the others in the majority
were opponents of union organization cannot be, should
not be, and has not been raised as a basis for impunging
the integrity of the work of the committee. While one
may disagree with 1ts conclusions, denying a hearing to
Gormley, what 18 persuasive here is that the committee
spent considerable time, even additional time and effort
at the urging of its dissenting member, 1n nvestigating
and deliberating to an effective governance committee
decision. On the other hand, President White frustrated
majority faculty sentiment when he refused to acknowl-
edge the legitimacy of the procedures for selecting an ad
hoc committee to hear the Gormley complaints. In this
instance, the governance system was unable to achieve
faculty compliance with the results of its workings. Fac-
ulty efforts, taken outside the governances, proved inef-
fective and faculty disillusion resulted. Given the context
of union tensions 1 which the case arose, perhaps such a
result was inevitable. The failure of the joint faculty at-
tempt to censure the president resulted from faculty fail-
ure to maintain a quorum at the meeting involved, but, in
any event, should not be viewed as determinative of lack
of faculty effectiveness in matters of academic freedom
and breaches of procedural safeguards on tenure and
other personnel matters 1n light of the total history of the
workings of the committee, the grievance experiences
under the contract, and the reinstitution of the committee
in its basic pre-1978 form, but with a shghtly different
faculty composition and now fully recogmzing human-
ities faculty participation.

On matters outside the strictly academic, faculty influ-
ence has been somewhat weaker. One area, in which
more recent history has shown strong faculty participa-
tion, 1 fact joint determination, relates to the structure,
location, and leadership of the humanities faculty. The
facts of the administration’s determinations from 1969 to
1979 regarding the nstitution’s structure and placement
and governance participation of the humanities faculty
with only limited overall faculty participation has been
amply documented. The final report issued 1n 1978 of the
accreditation team from the Middle States Association
makes clear the adverse effect that the many unilateral
changes in academic organization had, in particular, on
the morale of the faculty of Liberal Arts and Sciences.
Subsequent to the entry into the collective-bargaining re-
lationship, the unit of full-time faculty achieved a form
of parity in determining this subject matter. The off-the-
record meetings and negotiations between the union
president and the provost led to agreements in principle
and in detail on the form of the 1979 restructuring of the
humanaities faculty and the status, 1dentity, and benefits of
the head of that restructured division.

Amicus, New York City Central Labor Council,
AFL-CIO, argues eloquently 1n its posthearing brief that
the Act should not permit employees in a umt to lose
their status because of the success of the negotiations of
their bargaining representative on nonmandatory subjects

of bargaining. That brief was filed before the Board’s de-
cision 1ssued in College of Osteopathic Medicine, 265
NLRB 295 (1982), which I find determinative on this
issue. There, the Board rejected a union contention that
a unit should not be able to “bargain itself out of the
protections of the Act.” It concluded that inasmuch as
“[t}he Yeshiva decision does not expressly or impledly
distinguish situations in which managerial authority was
gained through collective bargaming from situations 1n
which such authority was granted, and we do not be-
lieve that such a distinction is required by the Act . . .
we must look to the extent of managerial authority held
by college faculties rather than the manner in which
such authority was obtained.” Id. at 298.

I conclude that with respect to the 1979 reorganiza-
tion, the faculty, through its chief representative of the
Umion 1n the bargaining unit, jointly exercised managerial
authority with the provost, even to the extent of cooper-
ating on expediting its approval by the faculty-student
Senate under the governances. As an independent, but
related, conclusion, 1t 1s undisputed that since the 1979
reorganization, the humanities faculty, in whichever
school they are situated, have had all governance rights
and responsibilities fully restored to them. It 1s also ap-
parent that the union-administration review of the gover-
nances undertaken 1 1978 after execution of the collec-
tive-bargaining agreement, leading to agreement on cer-
tain changes and modifications including the exclusion of
certain provisions covered as terms and conditions of
employment in the agreement, involved the faculty mem-
bers of the bargaining unit in an important aspect of
managerial decision making.

The president’s failure to call the joint faculty into ses-
sion for a lengthy time following 1its attempt to censure
him surely disminished the faculty’s status during that
period, although most other governance commuittees con-
tinued to function normally. That situation changed with
the appointment of new President Lacy and has not re-
curred since 1980. The Senate’s consideration of the inci-
dent 1nvolving administration responsibility for the de-
struction of a student’s politically inspired artwork 1n
1980-1981 evidences an active Senate making an effec-
tive contribution to the governance system in which its
recommendations were followed at least to the extent of
the chief executive officers expressing regret over the in-
cident and paying the student’s expenses. The conclusion
1s also warranted that the very fact that the Senate took
testimony and deliberated on the matter shows that fac-
ulty authority extended to a matter of student academic
freedom not otherwise covered by the governances and
probably acted as a deterrence to similar breaches of
such freedom by the admmistration or its nonunit super-
visory employees 1n the future.

The reason for the mactiveness of the AF&T commit-
tee following the Gormley affair is unclear but probably
this committee would have continued to serve in protect-
ing faculty procedural and academic freedom concerns
had a faculty member claimed a breach of such rights
during the period 1975 to 1978 There 1s no evidence
that any faculty member did so
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The Senate’s decision to discontinue meetings follow-
ing the mid-1970s institutional reorganization, while un-
derstandable because of faculty frustration with its limit-
ed input into basic policy decisions which were gov-
erned by economic considerations, represented a volun-
tary self-limitation on the exercise of its advisory role in
many areas of policymaking for a 3-year period, and
caused the administration, noted at meetings of the
dean’s council, to determine certain matters otherwise
normally within the Senate’s authority under the gover-
nances.

With respect to building and real estate matters, fixing
budgets and allocation of funds, and faculty compensa-
tion and benefits (except for the 1978-1980 contract
period), the faculty has had either a nonexistent or ex-
tremely limited participation in decision making. As to
the library consortium affecting delivery of library serv-
ice at Cooper Union, unsuccessful faculty opposition to
the plan is plain from the record. On hiring, reappoint-
ment, and tenure of full-time faculty, faculty consultation
is required by the governances, is sought, and in practice
is regularly weighed and considered, although its input
has not been very effective even during periods of time
when other administration policy considerations have not
predominated. Faculty input on adjunct initial hiring has
been even less effective, although its effective recom-
mendations on reappointment and, by virtue of its moni-
toring of elective course offerings, its consistent input
into the process of adjunct course assignments are borne
out by the record. The faculty’s advisory role in the ap-
pointment of administrators is also fairly limited.

The foregoing review of this voluminous record has
not been exhaustive but has, I believe, pinpointed those
areas of academic and nonacademic decision making
where faculty participation has or has not risen to a level
of effectiveness where its contributions could be said
under the Yeshiva standard to constitute or not constitute
an exercise of managerial authority.

Although the Board has had the opportunity since Ye-
shiva to interpret and apply the Supreme Court’s stand-
ard to a number of college and university faculties, I can
find no reported decision which presents a similar fact
pattern to the one disclosed in this case. None of the re-
ported decisions have shown such a limited faculty effec-
tiveness in nonacademic areas even while exhibiting pre-
dominant faculty finality on decisions in a broad range of
academic areas.

In Lewis University, 265 NLRB 1239 (1982), the faculty
exercised little actual authority with respect to many
academic areas, and its role was effectively limited by
the terms of both a master contract and a faculty hand-
book. Here, the faculty exercise considerable academic
authority which is reaffirmed in both the governance
provisions and the collective-bargaining agreement while
in effect. The management-rights clause in the 1978 con-
tract is considerably narrower than that executed by the
Lewis University faculty. In Florida Memorial College,
263 NLRB 1248 (1982), unlike in this case, no faculty
were tenured, a layer of intermediate administrators was
employed between faculty and higher administration, and
there was no effective faculty input into the catalog,

standards for retention of student status, or teaching
loads.

In College of Osteopathic Medicine, supra, in which the
Board found the faculty to be managerial, among other
factors it weighed were the faculty’s considerable influ-
ence on hiring of its members and effectively recom-
mending their initial rank and subsequent promotions,
and administration reliance on tenure committee recom-
mendations—areas of important nonacademic matters
where Cooper Union faculty have more limited input. In
Loretto Heights College, 264 NLRB 1107 (1982), unlike
the situation at Cooper Union, in no area was faculty au-
thority absolute and there was an administrative staff of
program directors and coordinators who acted as a
buffer between faculty and higher administration. In
Puerto Rico Junior College, 265 NLRB 72 (1982), unlike
the governance committee structure at Cooper Union,
the faculty were in the majority on only one committee
in a hierarchy of governing committees.

In Ithaca College, 261 NLRB 577 (1982), the faculty
enjoyed considerable authority in both academic and
nonacademic areas, and in Bradford College, 261 NLRB
565 (1982), faculty recommendations in a broad range of
academic areas were ignored. While the Board also spe-
cifically referred to and weighed an accreditation report
in deciding that the faculty did not enjoy managerial au-
thority, I do not deem the 1978 Middle States Associa-
tion accreditation report discussed on this record to have
similar weight, since it did not conclude that faculty
lacked participation in academic decision making, which
they had, but rather stressed that faculty participation in
academic organization and, in particular, humanities fac-
ulty participation in faculty governance was lacking—
both of which were changed so that by 1979 the Cooper
Union faculty jointly participated in the last reorganiza-
tion and humanities faculty have since enjoyed full gov-
ernance status.

In Thiel College, 261 NLRB 580 (1982), where faculty
enjoyed similar status under its constitution, at least as to
academic affairs, as Cooper Union faculty enjoy under
its governances, that faculty, unlike the Cooper Union
faculty, also enjoyed considerable authority over budget-
ary matters, salary issues and their grievance adjustment,
and in the areas of hiring, tenure, sabbaticals, termina-
tions, and promotions. In Duguesne University, 261
NLRB 587 (1982), unlike the situation at Cooper Union,
the faculty had veto power over any hiring decision
made by the dean.

In spite of the foregoing factual distinctions in each of
the Board decisions in this area, some common principles
may be gleaned from them. In Thiel College, supra, the
Board noted that lack of faculty involvement in certain
nonacademic areas was not “vitally significant” in deter-
mining managerial status. These matters included tuition,
enrollment levels, and the continuance and location of
the program at the college’s overseas Bregenz school.
Furthermore, the Board minimized the importance of ad-
ministration changes in faculty prepared budgets where
the changes were made due to intermittent institutional
financial problems. In Duguesne University, supra, the
Board concluded that while several faculty members re-
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ceived notices of termination in spite of faculty votes to
the contrary and the dean was reinstated for a second 5-
year term despite a negative faculty vote, the lack of au-
thortty 1n this area, less than that exercised by the Yeshi-
va faculty, was not determinative given the similar au-
thority exercised in other areas previously outlined, m-
cluding both academic and nonacademic. In Dugquesne,
the Board also took pains to comment favorably on the
fact that the school’s bylaws, just as does the faculty go-
vernances on this record, provide that faculty members
shall enjoy full academic freedom 1n the classroom.

It is also significant that the Supreme Court in Yeshiva
gave paramount importance to the faculty’s role n aca-
demic matters, “effectively decid[ing] which students
will be admitted, retained, and graduated,” ahead of its
role in certain nonacademic areas, in determining its
managerial authority in conducting the central “business”
of the university. I am also influenced by the Iimited
number of administrators employed by Cooper Union,
whose total number involved in faculty governance, 8,
contrary to Charging Party’s claim, is not large com-
pared to the number of faculty, over 50, and this factor
was deemed significant in at least three of the Board de-
cisions reviewed above. It 1s also significant that only
four admmistrators, the three deans and one chairperson,
stand between the facuity and the president and provost
in academic decision making under the governances.

While the issue 1s not entirely free from doubt, I con-
clude that based on the Cooper Union faculty’s predomi-
nance and considerable authority in such academic areas
as student admissions and class size, academic standards
and retention, grading standards, requirements and
system, curriculum, calendar, standards and fixing of
class and examination schedules, and the protection of
academic freedom in the classroom and in the school and
due process in the determinations of tenure, promotion,
and terminations relating to other than the elimination of
entire academic programs, its authority in jointly deter-

mining and implementing the most recent academic reor-
ganization placement of humanities faculty and identity
and status of 1ts chairperson, and its considerable consult-
ative role in other nonacademic areas of faculty concern,
such as tenure, promotion, and hiring of full-time faculty,
among other areas, the full-time faculty employed by
Cooper Union exercise managerial authority n sufficient
areas deemed significant or ‘“vital” by the Supreme
Court and the Board so as to share the real responsibility
for governance of the institution and to constitute mana-
gerial employees within the meaning of the Act Accord-
ngly, I conclude that the allegations of the complaint
have not been sustained.

Having reached this decision, I deem 1t unnecessary to
determine the supervisory status of the librarians or fac-
ulty, although if required to determine these issues I
would find the assistant librarians to be nonsupervisory,
since they supervise nonunit student employees for only
a small fraction of their time, Adelph: University, 195
NLRB 639, 643-645 (1972), they do not supervise other
library employees, and the record fails to establish that
faculty members supervise laboratory technicians, shop
assistants, or any other employees within the meaning of
Section 2(12) of the Act. Furthermore, while the umt
sought includes assistant librarians who do not exercise
managerial authority, I also conclude that, just as in Ye-
shiwva, 1t 1s far too broad to permit the three library em-
ployees mncluded to constitute a separate unit appropriate
for bargaining under the Act. For the same reason I also
conclude now that the Charging Party, where member-
ship 1s imited to Cooper Union staff, is not a labor orga-
nization within the meaning of Section 2(5) of the Act.
The three library assistants constitute a group of statuto-
ry employees whose number 1s de mmmmus with respect
to the overall unit.

[Recommended Order for dismissal omitted from pub-
hcation.]



